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SACRAMENTQO, CALI FORNI A
MONDAY, OCTOBER 18, 1999, 9:00 A M
---000---

H O BROMWN: Good norning, |adies and gentlenen.

Call to order.

Ms. Scarpace, you are up with your second panel

M5. SCARPACE: Good nmorning. | would like to bring up
one issue concerning the live stream agreenent, and that is
the fact that it was used as the only mtigation neasure for
this project in raising the level of the Salinas Dam That
could be found in the EIR on page -- Executive Summary,
ES-17. And that lists the potentially significant inpacts
of the project. Says in part, potential adverse hydrol ogic
or hydrogeol ogic effects for Salinas R ver area downstream
fromthe reservoir are due to decreases in downstream fl ows
during wi nter nonths of above nornal rainfall years. Then
it lists --

H O BROAN: You are just reading fromthat?

MS. SCARPACE: Fromthat.

H O BROM: It will be helpful if you can have your
Wi tness -- go ahead and ask the questions of your w tness.
He will be sworn, and that may be nore neani ngful in your
total testinony.

M5. SCARPACE: Okay. | agree to that way.

Thank you.
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H O BROMN: Assenbl e your panel

While she is doing that, | amgoing to ask you, rem nd

all of you here today this is scheduled to be the |ast day

of th

assur

e hearing. W have gone on an extra day. And to

e tinely conpletion, your direct testinony is limted

to 20 minutes per witness and not to exceed two hours

t ot al

i mpor

So their testinmony should nerely sumari ze the

tant points in the witten testinony. And please limt

the testinony to key issues identified in the hearing

notic
woul d
here

possi

e. And I, and | think the rest of everybody here,
really appreciate full cooperation by those that are

today. Let's get finished with this today, if we

bly can.

M. Baiocchi, | don't think you have been sworn. 1Is

t here anybody el se in the audi ence who hasn't taken the

oat h?

Stand and take the oath all together

(Cath adm ni stered by Hearing O ficer Brown.)

H O BROM: Ms. Scarpace, you are up.
---000---

DI RECT EXAM NATI ON OF

CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE

BY MS. SCARPACE

MS. SCARPACE: The first witness is M. Joe

CAPI TOL REPORTERS (916) 923-5447
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M. Baiocchi, did you subnmit to us Exhibit A entitled
"Use It or Lose It"? It's a lawreview article regarding
the California Fish and Game Code, Section 5937?

MR J. BAIOCCH : Yes, | did.

M5. SCARPACE: |Is that a true and correct copy of that
law review article?

MR J. BAIOCCH : Yes, it is.

MS. SCARPACE: Have the courts cited this article in
t hei r opini ons?

MR J. BAIOCCH : There is at |east one appellate
opinion that | amaware of. That is one of the Cal Trout
cases. Oher than that, | amreally not sure.

M5. SCARPACE: Have the factual underpinnings of the
law review article regarding the declining resources change
MR J. BAIOCCH : | amnot a biologist. But as a
matter of comon knowl edge | think the things have gotten
worse. W have seen -- you can read the headlines. There
are nore endangered species listing, and there is

continuously fights over water.

| would say that if the articles -- if the issue was
timely then, it is crucial now.

H. O BROMN: Please pull the mcrophone closer to you

MR J. BAIOCCH : Certainly.

M5. SCARPACE: Can you present to us the essential

facts of this matter as it relates to Fish and Gane Code

CAPI TOL REPORTERS (916) 923-5447
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Section 59377

MR J. BAIOCCH : Sure. The facts that | have assuned
to be true are as follows: That you have a damon the
Salinas River; that it is owned and operated by the
applicants or licensees, pernittees in this proceeding; that
the historical flows enanating fromthat dam have been
insufficient to keep fish below in good condition and
specifically, | believe, there are sone southern steel head
that may have been in the stream | think your biol ogist
will testify to that.

And | have assumed all that to be true. And based on
that, | conclude that Section 5937 of the Fish and Gane Code
has not been conplied with.

| have al so consi dered whether there are any possible
exenptions or exceptions. And the |anguage of the statute
is pretty sinple, so | don't think that gets you anywhere.
So the bottomline is | don't think there is, based on those
assuned facts, that statute has not been conplied with.

M5. SCARPACE: Wuld it be appropriate for -- well,
assum ng the fact that the Board has never issued an order
to provide for the needs of fish below the dam would it be
appropriate in this proceeding for the Board to i ssue an
in-streamflow all owance for fish, to protect fish under
59377

MR. SLATER: M. Brown, | amgoing to object on the
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basi s these questions are all calling for |egal conclusions
regarding a public trust, perhaps a public trust conplaint
or a 5937 conpl aint which has never been filed. And the
Notice of Hearing that went out identifying issues regarding
this process indicated that -- nowhere did it indicate that
a 5937 conplaint was subject of this proceeding.

H O BROAN. Ms. Scarpace.

M5. SCARPACE: The protest in itself explicitly
requests in-streamflow all owances to conport with the
requi renents of 5937 and it explicitly alleges violations of
5937. So that issue has been part of the process fromthe
out set .

H O BROWN: Overrul ed

Proceed.
MR J. BAIOCCCH : | think I have the thread of your
qguestion in mnd. | may not fully understand it, because of

one aspect that | would disagree with that this Board has
conditioned pernits or pernmt on releasing water pursuant to
5937. That is water that the applicant had actually
purchased and conveyed downstream and wanted to sell via a
dam That exact -- that decision is a footnote in ny
article. | don't have it menorized.

Your nore specific question is what shoul d be done
here. And | think the Legislature made it very clear in the

section what has to happen here. There has to be sufficient
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water to keep downstream fish in good condition. Good
condition, | can't speak to | amnot a biol ogist.

M5. SCARPACE: Thank you.

Is this project exenpt fromFish and Gane Code Section
59377

MR J. BAIOCCH : | don't believe it is. What | have
seen in the opinions that have been published that construe
5937 and the water users and this Board's actions is there
are two questions. One is: |Is it applicable to 5937? The
t he second question is: How nmuch?

| haven't seen a |lot of success on the part of dam
owners in getting entirely free of the requirenents of
5937. So, | can't conclude that there is some kind of
exenption or exception on this project.

M5. SCARPACE: Thank you, M. Bai occhi.

MR, J. BAIOCCH : You're wel cone.

M5. SCARPACE: Are there any cross-examnination?

MR. SLATER: Just one questi on.

HO BROM: |Is that -- is this all?

MR J. BAIOCCH : That is all of my direct for this
Wi t ness.

H O BROM: W will go to cross, then. | have cross
set up alittle bit different. Starting with the Gty of
Paso Robl es.

M. Robi nson, do you have cross?

CAPI TOL REPORTERS (916) 923-5447
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MR. ROBINSON: M. Hearing Oficer, the City has no
Cross.

H O BROM:. M. Slater.

---000---
CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY THE CITY OF SAN LU S OBl SPO
BY MR, SLATER

MR. SLATER. Good norni ng.

MR J. BAIOCCH : Good norning, Counselor.

MR. SLATER: You do not have any specific training as a
bi ol ogi st, correct?

MR, J. BAIOCCH : That's correct.

MR. SLATER. And you have no opi nion on whether fish
are in good condition downstreamfromthe reservoir, correct?

MR, J. BAIOCCH : | assume that fact to be true.

MR. SLATER: And in inplenmenting provisions of 5937,
are you aware that the Board has adopted regul ati ons?

MR J. BAIOCCHI : Sure, yes.

MR. SLATER: Should the Board conply with its own
regul ati ons concerning the inplenentation of 59377

MR J. BAIOCCH : As long as it is consistent with the
statute, yes.

MR. SLATER. No further questions.

H. O BROMN: Thank you.
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Redi rect, Ms. Scarpace?

M5. SCARPACE: | don't have any redirect.
H O BROM:. No redirect. | suspect this panel is
excused, then. O staff, | amsorry. You are not excused.
Go ahead.
---000---

CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY STAFF

MR SUTTON: Jim Sutton

M. Bai occhi, 5937 says that the owner of the damis
responsi ble for conpliance. The owner of the damis Corps
of Engineers, is it not?

MR, J. BAIOCCH : | believe so.

MR. SUTTON: Does the state statute, in your opinion
apply to a federal entity, a federally owned dan®

MR J. BAIOCCHI : Yes, it does. | will oversinmplify
it, but the analysis is does the federal statute expressly
conflict with the state law? In other words, are they just
i rreconcil abl e?

In that case -- that case has not been factually
presented to the court, let ne put it that way. Under the
Recl amation Act they found that the Reclamati on Act was not
conpletely inconsistent with state | aw.

So, if there is a case out there, a statute that
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overrides 5937, | haven't heard of it.

MR. SUTTON: W have received testinmony that there are
bel ow Sal i nas Dam several, perhaps as many as five, smaller
danms |ocated in the first few niles bel ow Salinas Reservoir,
Salinas Dam CALSPA has been silent in their testinobny so
far concerning any requirement in terns of 5937 or any ot her
action regardi ng those dans and the possible inpact they
m ght have on the fisheries.

Has CALSPA any opi nion or recomendati on concerning
what action, if any, the Board should take on those dans?

MR, J. BAIOCCH : | have not been involved in those
downstream danms, and | am here on behal f of nyself, not --
called by CALSPA so | don't know their position. | would
say that the statute should apply to every dam owner.

MR. SUTTON: Thank you.

H O BROM: And no redirect.

M5. SCARPACE: No.

H O BROMN. You nmay excuse this panel, then.

MS. SCARPACE: Yes.

H. O BROM: Do you have another panel you wish to
bring forward now?

M5. SCARPACE: | will call my next panel.

H O BROWN. Thank you, M. Baiocchi.

MR. J. BAIOCCH : Thank you.

MS. SCARPACE: I would like to call Felix Smth.
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M. Smith, did you subnit a statement, witten
statenent, that we subnitted to the Board?

MR SM TH: Yes.

M5. SCARPACE: Do you have any changes that you want to
make to that statenment?

MR SMTH:. | have no changes, but | would like to
clarify or expand on a couple of things that were brought up
by others in comenting on nmy statenent.

M5. SCARPACE: Perhaps | could then just ask you a
guestion concerning that. First of all, is that statenent
that you submtted true and correct?

MR. SMTH: Yes.

M5. SCARPACE: What conments, then, do you have to nmke
regardi ng the proceeding before as it relates to your
st at ement ?

MR SMTH. Well, the question was up earlier as to a
-- question was asked. | believe by Ms. Mowka of the San
Luis Obispo fol ks, whether or not they went along with ny
condi tion nunmber two of recommended action. | want to
expand on that.

First thing | said is that there should be a steel head
restoration plan in conjunction with this project. It
shoul d be devel oped by the trustees in this particular case,
whi ch woul d be California Department of Fish and Ganme and

Nati onal Marine Fish Service. They should enter into a
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bi ol ogi cal opi nion concerning the Salinas Dam and
Reservoir.

The second aspect dealt with the planning for water
only at Salinas Reservoir. | asked that the area be | ooked
at in a conprehensive way, not just the needs of the Gty of
San Luis Obispo. But for them for this group, to get
together, to look at it conprehensively, to | ook at the
needs of San Luis Obispo, yes. But what are the needs of
the North County? What are the needs of Atascadero? Wat
are the needs of Paso Robl es?

Those have got to be brought together in sone kind of
conprehensive plan. To nove forward with the supplying the
wat er for one organi zation and fighting with another, |
think is kind of crazy. | have also said that there was two
coequal objectives.

One to keep the fish in good condition, basically, and
the second to provide water for the health and economc
viability of both San Luis Obispo and the North County.

That was not nentioned or did not cone across in the
guestioning that Ms. Mowka put forward.

It has cone out in this hearing that there is a
connection between the San Luis Cbi spo water supply and
Whal e Rock Reservoir. | asked a question earlier to one of
the SLO guys, City of San Luis Cbispo fol ks, pardon nme, what

the evaporation rate was on Salinas Reservoir conpared to
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Whal e Rock. Data fromthe Department of Water Resources

i ndi cates that the evaporation rate at Wal e Rock Reservoir
is probably half or two-thirds that of Salinas Reservoir.
There are pipelines that can connect the two.

It seems to nme if they want to conserve water, and one
way to conserve water is take it away froma place where it
is going to evaporate at 70 to 85 inches a year and nove it
to a location, another reservoir, and since apparently the
City of San Luis Obispo likes reservoirs for donestic water
supply, Whal e Rock reservoir probably evaporates probably
42, sonewhere around 40 to 50 inches a year. Just noving
t he sane anount of water with the same service area is going
to save a considerabl e anbunt of water w thout raising
Salinas Reservoir. And | think that should be brought
t oget her.

This will help bring together the needs -- by the way,
when | said North County, it's water in the river the needs
of Paso Robles, the needs of Atascadero and downstream The
City of San Luis Obispo has that recogni zed that there are
ot her people that are going to have to share the water.

| think it also would be remiss for ne or this Board
not to bring out the needs to nmeet Fish and Gane Code 5937.
This Board, if it does not include that as a recomendati on
or an action, action can be taken through the courts to

bring the City and the owner of the dam-- they want to
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become the owner of the dam to release and keep water in
the stream to keep the fish in good condition

Now, the conment was nade that a evaporation is a cost
of a reservoir doing business. Let ne state that the need
to keep fish in good condition and aquatic life is a cost of
doi ng busi ness when you operate a reservoir. And this was
brought out very clearly just a couple -- maybe only a year
ago where NRDC won the lawsuit on Friant that 5937 applies
to the Bureau of Reclamation and Friant.

Sal i nas Reservoir has a water right dating back to
around 1941. Happens to be about the sane tinme that Mno
Lake's first water rights were adjudicated. Friant Dam was
built during that period. Friant Damwas part of the war
effort. Salinas Reservoir was part of the war effort. |
don't believe there were any public trust eval uations taken
at that tine.

W have gone 45, alnpst 50 years, without a rel ook at
that. This Board has the affirmative duty to | ook at that
periodically. To ny know edge, it hasn't.

So, an individual can bring suit. A group in standing
can bring suit. O this Board can act and call for studies
as | recomrend under nunber one, to help restore steel head
to the Upper Salinas River bel ow Salinas Dam

M5. SCARPACE: Before we get on to the rest of your --

of my questions, can you state very briefly your
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qualifications to give this testinony?

MR SMTH Yes. | worked for the Fish and Wldlife
Service for 35 years as a professional biologist. | worked
in the area of environmental inmpact and water project
analysis for that period. Retired in 1990. Since 1990 I|'ve
participated in several things in front of this Board. |
al so have two petitions in front of this Board. A petition
on a 5937 public trust lawsuit on Friant Dam One-hal f of
that | don't have to worry about now because NRDC won it.
Now we are going to argue about the water, how nuch water

The second one is a waste and unreasonabl e use in
violation of public trust petition on the irrigation of
Salinas soils on the west side of the Salinas Valley. So,
have taken ny professional know edge, nmy citizen advocate
and what a citizen is supposed to do to try to get
correction of couple things that | think are wong.

M5. SCARPACE: Thank you.

Do you believe that the traditional streamfl ow
nmet hodol ogy to determ ne the in-stream fl ow needs of the
Salinas River can be applied to the reach between the
Sal i nas Dam and the Paso Robl es groundwater basi n?

MR SMTH |IFIMwas nentioned earlier. Parts of it
may be applied. | think you also have to | ook at the
stream It is very flashy. The reservoir up there provides

some stability to that. Unfortunately, when the reservoir
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spills, there is a gush of water that comes down. And when
the reservoir stops spilling, the flows drop out rather
precipitately. 1In sone cases to alnobst zero in just a
matter of a few days.

So, it is going to be very difficult to do that. In ny
estimation it will take a conbination of IFIM
observations, reservoir storage, including what is the
tenperature of water when steel head are up there. It is
probably going to be in January, February and March; coni ng
up on the freshets. And if the condition cones out, | am
sure that the people working on the steel head nanagenent
plan will conme up with a in-streamflow standard that will
be a base condition to provide for fish in the canyon
particularly in the nursery area, for steel head, to keep
themin good condition so they may go two years, three
years, four years later on a follow ng freshet.

M5. SCARPACE: Are there nethodol ogi es that can be
used, then, to determ ne proper in-streamflows for the
Sal i nas River?

MR SMTH: There are nethodologies. It won't be
nailed to one. It will probably be three or four different
nmet hods that will be used, all the way from | ooki ng at water
records, |ooking at gauge hei ghts, how nuch water flows by a
given point. The IFIMmay do it under certain conditions.

It sure as hell would do it under others, where you have
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flashy steam conditions.

M5. SCARPACE: Wuld you reconmend that the Board order
such stream fl ow studies to be conducted so that it could
make an order providing for the --

MR SMTH:. | would reconmend that the Board order the
Department of Fish and Gane to prepare a steel head and
aquatic resource restoration managenment plan, as | stated in
ny statenent.

M5. SCARPACE: Thank you.

What are your concerns -- howis the public trust --
how does the public trust doctrine apply to the Salinas
Ri ver and the downstreamrel eases that are required in this
i nstance?

MR SMTH:. The public trust doctrine gives, of course,
the opportunity for the people to seek a | egal renmedy
through a court regarding state action

Fish are public trust resources of the state. Water is
a public trust resource of this state. The public trust in
fishis in, lives in, the public trust resource of water.

So, therefore, they are tied together

If you take away the water, you sure as hell are going
to take away the fish. |If you deny that water, you will
deny fish in good condition. They go hand and glove in this
particul ar case.

M5. SCARPACE: Do steel head have any particul ar
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requirenents for flows that are maybe not -- that are not
being nmet currently?

MR SMTH If you | ook at water records, you will see
that nmuch of the river downstream of Salinas Dam
particularly in the canyon, there are mnimmflows. Wat I
mean by mninmumflows, | |ooked at one water record that had
it down at .01 cubic feet per second. | don't think that
that is much of a flowin the stream particularly if you
are going to try to keep fish in good condition

M5. SCARPACE: So, would you recommend an interim order
be made to provide for additional streamflows to keep fish
i n good condition?

MR SMTH Yes. Yes, | would; let nme put it that

way.

M5. SCARPACE: Do you have anything el se you wanted to
add?

MR SMTH: There were several things that cane up the
other day in cross of the San Luis Obispo folks. | did a

little work into the evaporation on the nodel that was in
some of the docunents that | received. And the evaporation
appears to be consistently understated in the docunent, in
the conments that | received.

| | ooked at several years --

M5. MROWKA: Could you provide a reference for us, what

docunent or witness you are referring to?
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MR SMTH Yes. Just a second. | have so nuch dam
stuff in this binder now-- | think it was Appendi x A,
Sal i nas Reservoir Qperation Mdel, sumary of results.
Scenario one, reservoir capacity. Cone out of -- that is
the reference.

M5. MROWKA: Thank you

MR SMTH: The years | |ooked at were, in case you
need those, | |ooked at '92, '85, '82, '83, October '82,
Septenber '83, '76, and Cctober '74 through '75, and then
Oct ober ' 73, '74.

If you want the reference for the anmount of evaporation
that occurs there, based on state water studies, | can give
you that if you like.

M5. MROAKA: | was primarily concerned about the
reference, who you were tal king about in your testinony.

MR SMTH. You don't want the reference?

M5. MROWKA: | always wel cone references.

MR SMTH As | see the live stream agreenent, the
live stream agreenent, as neasured down by Atascadero woul d
be taki ng advantage of all tributaries that are downstream
fromSalinas Dam And all tributaries upstream of Salinas
or Paso Robles to the damand the tributary watersheds have
a responsibility to contribute to the in-streamflow |f
one of the other streans, Trout Creek or one of the other

ones, contributes a sufficient ampunt of water to keep that
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stretch of the Salinas alive, it is really -- puts an undue
onus on them and not sufficient on the total watershed.

MR SUTTON. M. Smith, just a point of clarification.
You said "undue onus on them" Do you nmean the City of San
Luis Obispo or the Salinas Reservoir?

MR SMTH No. |If you have five tributaries, shall we
say, that are flowing naturally and you arbitrarily cut off
one, that means in the live stream agreenent, which is
responsibility for the reservoir, does not contribute rmuch
when the other streans are flowing. It is not any different
than in the Central Valley where all streans have to
contribute.

MR. SUTTON: "Thent refers to any of the remaining
tributaries, not just the Salinas Reservoir?

MR. SMTH: Correct.

MR. SUTTON: Thank you.

MR SMTH  What will happen is, if sonmebody wants to
go in and take water out of a tributary that is presently,
shall we say, without a water right, and sonebody wants to
take water out of it, and they take water out of it, someone
el se takes water out of another. Then who -- each tributary
has to contribute water to the downstream Not only to just
keep fish in good condition, but, in nmy estinmation, in order
to keep any vested downstream water rights in good

condi ti on.
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H O BROMN: Proceed, Ms. Scarpace, and any staff
guestioning on this does not count against your time. W' ve
taken that into account. You have five mnutes left with
this witness.

M5. SCARPACE: Can you explain the needs of steel head,
adult steelhead, in their migration paths, what type of
flows they need to get to their spawning areas and return?

MR SMTH: In the Salinas R ver they're probably
mgrating on the good fall or winter freshet. Wen the
drai nage is probably pretty wet, nove upstreamto the small
tributaries and spawn. The young will probably -- they nay
sumerover for one or two years. The adults nmay go to the
ocean. Even though steel head can survive that particul ar
trip, a large percentage of the steel head do not nmake it to
spawn a second year or third year

Looki ng at the conditions of the Salinas when they can
get out, any fish that nmakes it up the Salinas River to
spawn in the canyon has maybe a 60- or 75-day w ndow in
order to get out. They may nake it; they may not. | have
no evidence that there has been a significant nunber of
returning fishing accurmulating in the Lower Salinas River

M5. SCARPACE: So, in order to aid the migration of the
adult steelhead, is it necessary to have a fairly |engthy,
at least two nonths, two to three nonths, of continuous

large flows which would be spills fromthe reservoir?
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MR SMTH It would be difficult to have flows of 2-
to 3,000 cone down through the canyon, but it wouldn't be a
bad idea to have flows that would keep the stream wet of 25
to 30 second-feet once the reservoir spills.

The idea that we can dry up a river after it's been

flowing 200 or 2,000, and then after three or four days of

spilling goes down to al nbst zero, doesn't sound to be too
fair to me. |In sonme years, if the reservoir is high, then
it wll spill frequently, over a long duration. |If the

reservoir is low, it is going to take a lot of water in
order for it to -- before it gets up to the spillway to
spill.

The nore capacity there is in the reservoir the |ess
frequently it is going to spill, the | ess amobunt of water it
is going to spill.

M5. SCARPACE: What is the length of tine between when
a juvenile steel head energes fromits egg and when it needs
to mgrate back to the ocean?

MR, SMTH. When it needs or when it can. There are
two different things.

MS. SCARPACE: Well, first of all, needs.

MR. SMTH: Steel head have a tendency to sumrerover
two, three, four years in a stream That nmay be a very
val uabl e bi ol ogi cal asset to them So they can -- if their

native stream has a sufficient anmount of water to keep them
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alive and in a good condition, they can go out on the
followi ng year or two years or three years with heavy w nter
flows.

In the South Coast that is common. In the North Coast
it would be entirely different. That is a question really
directed toward the Fish and Gane experts.

M5. SCARPACE: In this particular case with the Salinas
Ri ver what would be the ideal tinme period to allow for
m gration of juvenile steel head back to the ocean?

MR SMTH Well, if they can summrerover, they would
probably go out on the first or second heavy w nter freshet,
whi ch may occur, according to sone of the records, as early
as the niddl e of Decenber and maybe as |ate as March

M5. SCARPACE: Wuld it be inmportant that they receive
spills fromthe reservoir every other year, or at |east
every two years, in your opinion?

MR SMTH | would like to see spills as often -- as
frequently as possible froma nanagenent standpoint. Now, |
recogni ze that during drought conditions the reservoir m ght
not spill. But there will be other inpacts to aquatic
resources during the drought, as well.

M5. SCARPACE: Wuld increasing the level of the
Sal i nas Reservoir prevent such frequent spills that are
necessary for the survival of steel head?

MR SM TH: It will reduce the anmbunt of water that is
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passed downstream

M5. SCARPACE: Does that have a possibility of

elimnating nuch of the steel head popul ati on?

MR SMTH: It has a potential of inpacting the

downst ream popul ati on and novenent, correct.

M5. SCARPACE: That concludes nmy questions.

H O BROMW: M. Ashley, you want to go direct with him

and cross as a panel ?

M5. SCARPACE: Ckay.
Can we have cross-examnmination of M. Snith before |
H O BROM: | wll allowthat.
M. Robi nson, do you have cross?
MR. ROBINSON: The City doesn't have any questions.
H O BROM:. M. Slater.
MR. SLATER: Yes, the City has cross.
If I mght have just one nonent with M. Bai occhi.
H O BROAN. You may.
---000---
CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY THE CI TY OF SAN LU S OBI SPO
BY MR SLATER

MR. SLATER. Mdrning, M. Smith. How are you?
MR SMTH. Pretty good.

MR. SLATER: It is your testinobny that there are two
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coequal objectives for the Salinas River and those are
provi sion of reliable water supply and al so taking care of
in-streamuses of fish and wildlife?

MR SMTH Wat | said was that would be the objective
of the follow ng, getting together. |If you |ook at ny
nunber one or two. The plan would have two coequa
obj ecti ves.

MR. SLATER. That is not your objective, as an
i ndi vi dual ?

MR SMTH: As opposed to what?

MR. SLATER. Wuld you agree that, as you stated in
your direct testinmony, that such a conprehensive plan ought
to have two coequal objectives?

MR SMTH: Yes. And they are stated here.

MR. SLATER: And are you of the opinion that there is a
present connection between Whal e Rock and Sal i nas Reservoirs?

MR. SMTH: Yes.

Direct connection. You people, San Luis Obispo takes
wat er from Whal e Rock over to the City

MR. SLATER: That is your opinion?

MR SMTH. That is what | heard. And they take water
from Salinas Reservoir. Wat | suggested was that there is
a right-of-way and a pipeline that can be laid al ong that,
so that water can be taken from Salinas Reservoir all the

way into Whale Rock to reduce the ampunt of evaporation that

CAPI TOL REPORTERS (916) 923-5447 548



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

is lost in this whole process.

MR. SLATER: Is it your inpression that there is an
existing facility which connects the two reservoirs,
exi sting pipeline?

MR SMTH: Not directly.

MR. SLATER. Indirectly?

MR SMTH  The fact that the City is taking water out
of both them obviously, they can put a Ujoint in or a
val ve or sone kind of connection to nake water flow both
ways.

MR. SLATER. Have you done any anal ysis on what that
m ght cost or whether or not it is engineeringly feasible?

MR SMTH No, | did not nake that analysis.

MR. SLATER. Have you revi ewed anybody's anal ysis on
that issue?

MR. SMTH:. No.

MR. SLATER: Is it your contention that the Corps of
Engi neers has the sane federal status as the Bureau of
Recl amati on? M ght help you. Are you aware of Section 8 of
t he Recl amati on Act of 19027

MR SM TH: Yes.

MR. SLATER: Are you aware of whether or not there is a
conpar abl e wai ver of sovereign i munity anywhere in Corps'
aut hori zing act?

MR SMTH No. | would like to clarify that it is

CAPI TOL REPORTERS (916) 923-5447



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

very unusual for Corps of Engineers to obtain a water right
on its operations.

MR. SLATER: | agree.

MR SMTH. So, therefore, this is out of the box, so
to speak, and that the -- since the City of San Luis is
trying to obtain ownership to the property, | can understand
why. You would be the owner and then would fall under 5937
in the lawsuit that can be brought by anyone in good
standi ng. And since the sane type of lawsuit was brought at
Friant, | think it is nmpst inportant that the City of San
Luis be aware that what nay be their yield under the
exi sting condition may be far different if 5937 is applied
to neet in good conditions.

MR. SLATER. But you are aware of the fact that the
City does not presently own the reservoir, correct?

MR, SM TH. That was stated here. Yes, sir.

M5. SCARPACE: | would like to interject an objection
here, that the previous question asked for a | ega
conclusion and there was already testinony given on that by
Joel Baiocchi in which he said that to his know edge there
was no conflicting federal statute that woul d preclude the
application of Fish and Ganme Code Section 5937 to this
si tuati on.

H O BROM:. M. Slater.

MR. SLATER: This witness offered testinmony on the
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application of 5937, its legal inplications, prior
experi ence applying the statute. So, question was asked on
direct. Entitled to cross.

H O BROM: Overruled

Proceed, M. Slater.

MR. SLATER. Do you have any experience with the
Nati onal Marine Fishery Service evaluating the inmpacts of
proposed water projects on fisheries?

MR SMTH Do I? | have worked with them over the
years, but not on this particular project.

MR. SLATER. Do you have general confidence in their
ability to performa Section 7 consultation under the
Federal Endangered Species Act?

MR SM TH: Yes.

MR. SLATER: Now, your testinmony on direct was
directed, | believe, to primarily the area nore than three
nmles downstream fromthe dam correct?

MR SMTH Well, we are |ooking at the canyon, so the
wat er would flow fromthe canyon or fromthe dam downstream
t hrough the reach through Atascadero and so forth into the
Paso Robl es gauge. Yes, that is the reach that I amtal ki ng
about .

Probably has the best conditions for steel head. When
you get into the open, sand bottom area, that is not

st eel head or steel head young habitat, in my opinion
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MR. SLATER: In your opinion, where does that area,
bei ng the open area, begin on the Salinas River?

MR SMTH: It starts really coming into around
Tenpl eton. The recharge probably really gets underway at
Tenpl eton and is probably well underway as it gets to Paso
Robl es.

MR. SLATER: Have you conducted any independent
anal ysi s regarding the inmpacts of downstream punpi ng on
streamflow in the main stenf

MR SMTH  No.

MR. SLATER. Are you aware of how nuch Atascadero
Mut ual Water Conmpany punps fromthe underfl ow?

MR SMTH: Not directly, no.

MR. SLATER. Are you aware of what quantity of water
any intervening water user produces fromthe underfl ow of
the Salinas River between Atascadero and Paso Robl es?

MR SMTH: Just what was testified to by sone farners
t he ot her day.

MR. SLATER. And do steel head that spawn in the
tributaries downstream fromthe dam need to have migratory
flows in every sunmer to get out, assuming --

MR SMTH | did not say sumer. | said that they
woul d probably go out on winter and spring freshets. And
t hey woul d go down.

MR. SLATER. Do they need to have migratory flows every
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year to survive?

MR SMTH:. To survive, no. To naintain a reasonable
popul ation | would say they would be beneficial toit. It's
i npossible in that particular area. The records indicate
that the stream has been dry several times when there
probably wasn't a damthere.

MR. SLATER: | think in your witten testi nbny you
stated that the Salinas River now supports nunmerous
beneficial uses; is that correct?

MR. SMTH: Yes.

MR, SLATER  You further state that a mx of warm water
and cold water species are found in the watershed, correct?

MR SMTH Right.

MR. SLATER. Some of those warm water species are
nonnative, correct?

MR SM TH: Yes.

MR. SLATER: Sonme are predators, correct?

MR SMTH  Oh, yeah

MR. SLATER. Do you have your witten testinony in
front of you?

MR SM TH: Yes.

MR. SLATER: Perhaps you can wal k ne through a couple
of items. | think -- on Page 5 of your testinmony | believe
you testify as to nonconpliance with the Iive stream

agreement. That is it. Third full paragraph down.
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MR SMTH:. Ckay.

MR. SLATER: Can you first explain howthe Iive stream
condition works, in your view?

MR SMTH How it's enforced or how sonebody sees it?
I think it was testified the other day that they look at it
in acouple places. And if it looks like the river or

stream was fl ow ng, that was good enough

The water records indicate that frequently -- that it
says no flow for long periods of tine at Paso Robles. If
you | ook at the conditions at the other locations, | can't

think of it right offhand, the tributary stream bel ow the
dam it also says the same thing. In the geol ogica

survival records, no flow for several nonths. Pilitas Creek
in Margarita.

MR SLATER: Is it your view that the Salinas Dam can
capture inflow when there is not a continuous |ive stream
between t he base of the dam and the Paso Robl es area?

MR SMTH. M understanding is that they have
di version rights for about 12.4 and diversi on of storage of
a fantastic anmount of water, of around 45,000 acre-feet.

MR. SLATER. Is it your opinion that the City can
divert water to storage when there is no continuous visible
live stream between the base of the dam and the Paso Robles
area?

MR SM TH: | am not sure on that.
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M5. SCARPACE: Perhaps you can clarify that question.

When you say "can," do you nean, you know, able or legally
abl e?

MR. SLATER. Counsel will have an opportunity on
redirect.

Can | call your attention to Exhibit E to your -- |
believe it is referenced in your testinmony, entitled Salinas
Dam Downstream Rel eases to Protect Public Trust Fishery --

H O BROM: Just a nmonent. Wen you have a question,
if you will direct it towards me and the answer towards ne.
Then | can nmaybe hel p better mitigate.

MR. SLATER: | apol ogi ze, your Honor.

H O. BROAN: Pl ease proceed.

MR SLATER M. Smith, | believe it is CALSPA Exhibit
E, and it was entitled Salinas Dam Downstream Rel eases to
Protect Public Trust Fishery and Aquatic Resources, Salinas

Ri ver October 1943 to Decenber 1995.

MR SMTH. | have |ooked at a ton of water data.

MR. SLATER. | will help you.

MR SMTH: | have this fromExhibit K It was sent to
me. | have looked at a lot of the data in here.

MR. SLATER: Perhaps M. Bai occhi has a copy.
MR. BAICCCHI: | believe this is the document here.
MR, SLATER: No. It is entitled CALSPA Exhibit E,

Sal i nas Dam Downstream Rel ease to Protect Public Trust
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Fishery. It carries a footer on the |ast page --

MR. BAIOCCHI: | prepared that document.

MR SLATER  You did?

MR. BAI OCCHI: Yes.

MR SMTH | didn't prepare that; he did. | might
have | ooked at data fromit.

MR. SLATER: So you didn't reference that docunment in
com ng to your conclusions about whether or not there had
been conpliance with the live stream agreenent?

MR SMTH No. Most of ny data was used -- | used
geol ogi cal survey records.

MR SLATER. M. Smith, is it possible that there could
be fl ow downstream fromthe Salinas Dam even though there
wasn't a live streamrel ease or spill occurring?

MR SMTH:. Ch, sure, if it is a |eaker.

MR. SLATER: Assuning that there wasn't a leak, is it
possi ble that there would be plenty of water in the main
stem even though there were no spills or no rel eases?

MR SMTH: If there was no tributary inflow, and I
think Pilitas is about two miles downstream fromthe dam
there nay be sone ponding, water in there. There nay be
some springs. There may be a leak in the reservoir, in the
abutments. That woul d be considered, | would assume, a
faulty diversion.

MR. SLATER: Maybe my chart will help you by
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sharpening. Do you have any reason to disagree with M.
Schmidt's testinmony fromlast week in which he suggested
that there was al ways water at |east down as far as his
property?

MR SM TH: There could be water in the creek as
standing in pool. But when you |look at the conditions of
one-tenth to one-hundredth of a second of a foot, that is
not a lot of flowin a stream So streans have a tendency
to pond water in the deeper pools.

MR SLATER If we nove down below M. Schmidt's
property, is it possible that if there are no spills and no
live streamrel eases, that there could still be water in the
mai n stenf

MR SMTH: There could be ponded water in the nain
stem yes.

MR. SLATER. Is it possible that there could be plenty
of water for the purposes of fishery mgration?

MR SMTH. Plenty? No.

MR SLATER Plenty?

MR SMTH  No.

MR. SLATER. Have you done any anal ysis on what the
contribution of the downstreamtributaries is to the main
stem of the Salinas River?

MR, SMTH. | have seen sone reference to that, but |

have not studied it.
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MR. SLATER. Wbuld it surprise you that nore than 50
percent of the total flow cones fromdownstreamtributaries?

MR SMTH No, it wouldn't surprise ne.

MR. SLATER. Have you done any anal ysis on whether or
not volunes in excess of 70,000 acre-feet of water at Paso
Robl es woul d be sufficient to support a mgratory flow?

MR SMTH: In excess of 70,0007

MR, SLATER: 70,000 acre-feet at Paso Robles. Strike
t hat .

"1l sharpen that for you.

MR SMTH 70,000 acre-feet is volune. Put it in
cubic feet per second. |'ve got sone records here that
indicate that -- nmost of the stuff that | have been given
that | | ooked at has got the --

MR. SLATER:  You di scovered nmy weakness. Hang on
whil e | have sonebody do the conversion for ne.

MR SMTH  Just multiply by two or divide by four

MR, BAIOCCHI: 70,000 acre-feet is about 30-, 35, 000.

H O BROMW:. \What is the question?

MR. SLATER: The question was -- the question pending
is: Does he have any opinion on whet her volunes of water in
excess of 70,000 acre-feet at Paso Robles are sufficient to
support steel head mgration in the main channel? And his
response was he was unable to convert acre-feet to cfs, and

so we are trying to do that.
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MR SMTH | was able to convert. | want to get
clarification. Acre-feet to me is a standing neasure.

Cubic feet per second is a flow You asked for a flow. An
acre-foot deternmination is stretched over 90 days. 120
days? Six hours?

MR. SLATER: Fair question.

MR SMTH That is all | am asking.

MR. SLATER. 70,000 acre-feet over a year, 70,000
acre-feet occurring at Paso Robl es over a one-year period.

H O BROM: Wit a minute. | don't understand the
guestion. Perhaps you would concur. 1'll give you a nonent
to concur with your engineer to rearrange the question.

(Di scussion held off the record.)

H O BROM:. W are back on the record.

MR. SLATER  Thank you.

The first question would be: Are you aware of what the
annual stream flow at Paso Robles is on a historical record
of the last 20, 25 years?

MR SMTH: | recall seeing sone data on that, and | do
have sone of it here in nmy mass of stuff, regarding the
data, but | don't have it on the top of ny head. Let ne put
it that way.

MR. SLATER. Wuld 70,000 acre-feet a year sound about
right?

MR SMTH: | have no way of knowing. | amjust
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| ooking at this thing. But even at 70,000 acre-feet, it nay
all be occurring in a mtter of days. And because the
streamis flashy, that is when it occurs.

MR. SLATER: Assuning that 70,000 acre-feet was roughly
96 cfs per year on an annual average basis, your answer is
the sane, it depends on when it cones?

MR SMTH  Oh, yeah

MR. SLATER. Are you of the opinion that there are
i npedi nents to mgration of steelhead on the nmain sten?

MR SM TH: | npedi ments?

MR. SLATER: Such as barriers, physical barriers.

MR SMTH  The words cone out with that the other day
that there was, quote, dans. The fellow was saying he drove
a tractor across it. | don't think it is a damas you and
see it. It sounds |like a rock outcropping in that
particul ar area. That would not surprise ne.

Under a program where the steel head resource woul d be
| ooked at, there is no reason that if there are inpedinents,
such as a facility or rockfall or barrier, it could not be
renoved or | addered as part of the overall programto
restore steelhead to the Salinas River, the upper Salinas
Ri ver.

MR. SLATER. Did you hear M. Schmidt's testinony to
the effect that there was a natural, but nonethel ess,

barrier in excess of ten feet in the vicinity of his
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property?

MR SMTH Yes. | heard that.

MR SLATER: Would it surprise you that it was greater
or taller than ten feet?

MR SMTH  No.

MR. SLATER. Did you view the warm wat er species on the
mai n stem of Salinas River in the ponded areas to be a
natural predator or a threat to the survival of steelhead in
the main stenf

MR SMTH As part of the biological diversity of the
stream

MR. SLATER: In your view do some of the tributary
areas downstream fromthe dam provi de appropriate habit at
for rearing?

MR SMTH Yes. And | think it was testified to by
M. Frank, if | amnot nistaken, a fellow from Atascadero.

M5. SCARPACE: Fred Frank.

MR. SM TH. Yeah

MR. SLATER. You agree that predation is -- | amsorry,
go ahead.

MR SMTH. No. You asked sonething, do | agree
predation, and | amlistening to what | agreed to that |
don't know that | agreed to

MR. SLATER. Could you read back the question, please?

(Record read as requested.)
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MR. SLATER. In addition to predation and physica
barriers in the stream do |land use activities have any
bearing on the suitability of the main stem for steel head
rearing?

MR SMTH: Land use woul d have an inmpact, particularly
if there's been a significant anbunt of sedinent entering
the river. Also, with the operation of the reservoir, which
operates -- that has ranping rates shall we say in the
systemthat fluctuate a streamthat woul d be detrinental
The reason to understand how much water is in the reservoir,
to one of your biologists, is to find out how nuch cold
water is in the reservoir so that when water is rel eased
fromthe damit will keep the cold water and put cold water
to the downstreamreaches rather than rel ease surface water
whi ch may be a | ot warmer.

Tenperature is a factor. Land use always has been a
factor and probably always will be a factor

MR. SLATER. Thank you. You saved ne ny next
qguesti on.

| would like to turn to your recomendati ons on -- |
believe they start to Page 7 and they spill over onto Page
8.

MR. SMTH: Yes.

MR SLATER. | would like to take first things, if we

coul d, under reconmendation one. Are you aware that the
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City expects and intends that there will be a consultation
bet ween the Corps of Engi neers and the National Marine

Fi shery Service in connection with any transfer of the dam
fromeither the Corps to the County or the Corps to the City?

MR SMTH | would hope.

MR. SLATER. But were you aware of that when you
prepared your testinmony?

MR SMTH | was aware, but there was -- if there is
going to be federal action, and that may be a federa
action, it may stimulate a biological opinion. What | have
asked for here under one is steel head and aquatic resource
restoration plan for the Salinas. When it is done, then --
since NVFS woul d be part of the action, they could go al ong
with it, and I assune they woul d.

And then you nove to step number two which is the
conprehensive plan for the entire valley in the north part
of the County, including the San Luis Obispo and the ot her
fol ks.

MR. SLATER: Your recommendation is the conprehensive
plan. That wouldn't just include the City of San Luis
Qoi spo as a water supplier, would it?

MR SMTH: You are the major actor. | would have to
assune, though, that the upstreamcities of Atascadero,
Tenpl et on, Paso Robl es and everybody el se, including private

| andowners, woul d have an interest here.
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MR. SLATER. Wuld you have any know edge or opinion on
whet her Paso Robl es and Atascadero and Tenpl et on,
cunul atively, use nore water fromthe Salinas watershed than
the City of San Luis Cbispo?

MR SMTH. | have no idea.

MR SLATER: Wuld their total water use have sone
beari ng on whether they ought to be included?

MR SMTH We're looking at this -- | am |l ooking at
this as to how much water is available and other sources of
water are available to the communities.

MR. SLATER: | believe your second recomendati on
i ncl udes various components. Just wanted to ask you a
coupl e questions in that regard.

Are you aware that the San Luis Obispo has a 1 percent
growmh [imtation?

MR SMTH No. | heard it testified to here, but I
haven't read any documents on it.

MR. SLATER. Are you aware that the City already has in
pl ace aggressive water conservation prograns?

MR SMTH | would hope.

MR. SLATER. Do you know whet her the communities of
Tenpl eton, Atascadero or Paso Robl es have such conservation
prograns?

MR SMTH. No. That would be part of the program

MR. SLATER: Are you aware that the City presently
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conjunctively manages its Wal e Rock and Sal i nas Reservoirs?

MR SMTH It was testified to, correct, by you folKks.

MR. SLATER. Are you aware that the City presently has
a water reuse proposal now before this State Water Resources
Control Board for reclamation project related to San Luis
oi spo Creek?

MR SMTH  That is nmy understanding. | don't know al
the facts about it.

MR. SLATER. Have you done any -- Strike that.

In your recommendati ons on Page 8, you have a couple
of points. In regards to the first one, have you done any
anal ysis on what quantity of water is necessary to satisfy
downstreaminterests, both -- let's start, unpack. Sorry.

Have you done any anal ysis on what quantity of water is
necessary to satisfy downstream appropriative and riparian
uses?

MR SMTH No. That would be part of the original
st udy.

MR. SLATER. Have you done any anal ysis on what
quantity of water is necessary to keep fish in good
condi tion downstream fromthe reservoir?

MR SMTH No. That would also be part of the
cooperative study.

MR. SLATER: Your item nunber two on Page 8 requests

that there has been the installation and mai ntenance of an
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outl et device at the bottom of the dam

Are you aware that there presently is an outlet device
at the bottom of the danf

MR SMTH | amaware and there was information said
that it was a V-notch affair, that they go down and neasure
it as the damspills over

MR. SLATER:. As to itemthree, are you aware that
there is presently a weir which does neasure the flow and
t he bypasses fromthe reservoir?

MR SMTH Fromthe Corps data | understand that. It
is important the way this particular project is being
operated that it nmay be necessary to augment that particul ar
flow with readings taken by the day and reported by the
hour. Because there is a trenmendous amount of fluctuations
in the releases fromthe facility.

MR. SLATER. So your testinony is that you would desire
di fferent neasuring?

MR SMTH | would like to see sone of the stuff by
the hour. Wen you |l ook at flows that go from65 to a
thousand in 24 hours, that is quite a bit.

MR. SLATER. Are you of the opinion that the City takes
t hose neasurenents?

MR SMTH: There is sonething that | |ooked at which
indicated that -- the stuff that | read fromwas fromthe

CGeol ogi cal Survey.
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MR. SLATER. Itemfour, you say that the permttee
shal | allow downstream water right holders and interested
st akehol ders reasonabl e access to the gauge facilities.

To the best of your know edge, has the City ever denied
anybody access to those facilities?

MR SMTH No. | just don't want it to happen, to
deny it.

MR. SLATER. And, again, as to itemfive, you don't
have a specific flow recomendati on to nake at this tine,
correct?

MR SMTH: | could make something off the top of ny
head, but that won't really do nuch fromthe standpoint. |
beli eve that the way the water right adjudication is going
oninthis state that a lot of rights, quote, are going to
be interimuntil changed to neet other denmands. | think the
Mono Lake decision brings that to the forefront.

I think that there were other decisions that were made,
like La Canitas Creek, also bring that to forefront. That
as public trust interests becone nore aware of what is
i nvol ved, as the inpacts continue on for 40 to 50 years,
there will be changes nade. There will probably be interim
for maybe 20 years or 30 years and be revi ewed again under
the State Board's continuing authority.

MR. SLATER: | think that isit, M. Smth

Thank you very much.
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H O BROM: Staff.

Do you have redirect?

M5. SCARPACE: Yes, | do. Couple questions.

---000---
REDI RECT EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY MS. SCARPACE

MS. SCARPACE: Isn't it true there are tributaries
south of Paso Robles that are good for steel head rearing?

MR SMTH Yes. It has to be one -- if you | ook at
Trout Creek, must have got its nane from sonet hi ng

MS. SCARPACE: Fred Frank had testified as to steel head
found just this year in Atascadero Creek establishes that
there are steel head.

You recall that.

MR SMTH Yes. The fact that it was done in the
conpany with Jennifer Nelson, who is a top-notch DNA expert
regarding fisheries, is also very inportant.

M5. SCARPACE: So, in light of that, isn't it inportant
that there is flow not just nmeasured at Paso Robl es but that
there is adequate flow extending all the way south to these
important tributaries to maintain the mgration of adults
and juveniles fromthe ocean to the tributaries and back?

MR SMTH It would be nice to have it historically.

| was readi ng sonething where there was flows in the Salinas
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all the way down.

It may be illogical with the present denands on the
river totry to keep, quote, a steelhead or trout streamin
the mddle of sumer in Bradley, but there is sure reason to
keep a trout streamalive and the young of steelhead in the
canyon reach.

M5. SCARPACE: Thank you.

Al'so, in regards to the small barriers that were
referred to, is it possible for steelhead to -- adult
steel head to cross barriers if they are not absolutely --
prefer the water that in certain areas that allow themto
j unp?

MR SMTH:. Yes. Steel head have a trenendous ability
to scale facilities under the right water conditions. |
don't think they will go up a wall. But they will go up
sonet hing that | ooks pretty close to it.

M5. SCARPACE: Thank you.

H O BROM: Recross, M. Robinson?

MR. ROBINSON: The City doesn't have any recross.

H O BROMW: M. Slater?

MR. SLATER  No.

H O BROMW: Staff?

Ckay. This witness then nay be excused, and we will
take a 12-minute break. Be back at 20 till.

(Break taken.)
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H O BROM: Call the hearing back to order

M5. SCARPACE: M. Ashley, can you can you briefly
state your qualifications.

MR. ASHLEY: Yes.

H. O BROMN: You have taken the oath, M. Ashley?

MR. ASHLEY: | did when we started, when you had us al
stand up as one.

A B S in biology '68 fromCal Poly. A Master of
Science in fishery from Hunbol dt University in '73
Thereafter | worked for the Fish and Wldlife Service for
al nrost three years, till '75, as a career fisheries
bi ol ogist. And ever since that time |I've worked at Cal Poly
as a plant and ani mal specialist technician in the biology
departnment at Cal Poly.

During that time, |'ve worked as a public advocate for
fish and wildlife, for organizations such as CALSPA, Canyons
and Streans Alliance and various other groups on projects
that have required environnmental inpact statenents and so
on.

M5. SCARPACE: Did you submit a witten statenent that
has been nmade into an exhibit for the State Water Resources
Control Board?

MR. ASHLEY: Yes.

MS. SCARPACE: |s that statenment true and correct?

MR ASHLEY: | have a nunber of corrections that |
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would Iike to make. They are nore or |less typos or words
that | left out, and I would like to correct that at this
tinme.

On Page 3, l|ast paragraph, first sentence --

M. Chairman, should I read the whol e sentence or
insert --

M5. SCARPACE: Can you supply the corrected pages?

H O BROM: Go ahead. If you need to correct it, read

it aloud into the record.
MR ASHLEY: That sentence reads:
Simlarly, the Final EIR states on Page
3.16-36 for the proposed Nacimento Water
Supply Project that this project --

(Readi ng.)

Cross out "this project"” and add "the city." That is

the only change there.
On Page 7, fifth paragraph down, first sentence:
Consi stently throughout my oral testinony on
t he proposed subject -- (Reading.)

Add "project" immediately after the word "subject."

Page 8, the fourth paragraph down, | believe it is the

| ast sentence. It is a rather long sentence. | will read

just part of it.
The only factor needed for calculating this

1.7 cubic feet per second anount fromthe
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H O

downstream rel eases in the acre-feet colum
and Appendi x K of the Final EIRis the
conversion factor of two acre-feet per day --
(Readi ng.)

BROWN: A little slower.

MR ASHLEY: Excuse ne. Should | start that --

H O

BROWN:  You' re okay.

MR. ASHLEY: The factor of two acre-feet per day

is equivalent to one cubic feet per day

(Therefore, total -- (Reading.)

Cross out "inflow' and add "downstream rel eases. "

correct that.

Just a couple nore

make any difference. |'monly correcting the ones that

a difference in context.

H. O

BROWN: That is fine

MR. ASHLEY: O neaning of sone sort.

Page 17, the fourth paragraph down. Again the |ast

sent ence:

However, the two photos | abel ed one and two
previ ously di scussed herein, taken on Apri
23rd, '99, and provided to you in Exhibit 2
of my May 5th, '99 letter to the State Water
Resources Control Board and the two

addi ti onal photos being provided to you on
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Page 2 of CALSPA's Exhibit CC for the Cctober
12th hearing, show the herein discussed --
(Readi ng.)
Cross out "0.13" cubic feet per second -- don't cross
out the cubic feet per second. And for "0.13" put "0.07."
Page 21, all the way at the bottom the bottomline. |

am not going to read that whole sentence since it is the

bottomline. | have "the river." Cross out "river" and put
"canyon." And imediately after it says "stretch of the
canyon." Cross out "canyon" and put "river."

And to the end of it, Page 22, second paragraph. |
would Iike to get around reading all of these. The second
paragraph, the third Iine fromthe bottomin that
par agr aph, says:

On Pages 4 and Page -- (Reading.)

Add in "5" inmmediately after "Page."

And in the second to the |ast paragraph, | am not going
to read that whol e sentence again, but the third |line down
says "inpact"; right after the word "inpact" put "upstream
of the dam"

| think there is just one nore here.

On Page 24, fourth paragraph, fourth line fromthe
bottom of that paragraph:

Seedl i ngs for the thousands of large, old

oaks, willows and -- (Reading.)

CAPI TOL REPORTERS (916) 923-5447 573



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Cross out the word "riparian trees" and put "pine."
Just cross out "riparian" and put "pine."

The next paragraph, it's the third Iine fromthe bottom
of that paragraph. It reads:

Be repl aced by many snaller restoration and
enhancenent -- (Reading.)

Ri ght after "enhancerment" add the word "areas."

That's it.

M5. SCARPACE: Wth regard to the Final Environnental
| mpact Report, | would like you to refer to page --
Executive Summary page dash 17, and can you tell us how the
proposed mitigation neasures relate to the live stream
agreenent ?

MR. ASHLEY: GCkay. The proposed mitigation nmeasures
colum, which is the second colum fromthe right, there is
a bullet there that says:

Continuation of the Iive stream agreenment to
protect downstream water users and aquatic
resources during periods of |ow flow.

(Readi ng.)

In other words, the mitigation proposed to reduce
i mpacts to aquatic resources, fish and other aquatic
resources, the mtigation proposed, the only nmitigation
proposed, is continuation of the |live stream agreenent to

protect downstream water users and aquatic resources during
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peri ods of
you' d cal

says:

And t

that. Aft

Amt

low flow. There is another -- | don't know what

it. It is not mtigation. |Inmrediately after it

Consi der participation in a basinw de
managemnent pl an. (Readi ng.)

hen it goes on, and I am not going to read al
er that it says:

This recomnmended neasure is not currently
considered to be feasible. (Readi ng.)

igation that is not feasible is not nitigation

under CEQA. But it was presented |ast week in CALSPA's

testinmony that the -- that CALSPA had mi srepresented the EIR

when we said that the |live stream agreenent was the only

mtigation proposed for downstreaminpacts fromthis

proposed project.

M5. SCARPACE: Thank you. That is what | wanted

clarified.
Didt

i npacts of

he Final EIR assess the inpacts and cunul ative

t he proposed expansion project on river and

riparian species downstream of the damwi th respect to

conmon speci es, those of special concern, threatened and

endanger ed speci es?

MR. ASHLEY: Except for steel head, which | believe was

i nadequat e,

t he dam

And | will get into that with my testinony |ater
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But there are a nunber of species that are threatened and
endangered. WIlow flycatcher, Bells Vireo and the Arroyo
toad are federally endangered. The Red-I|egged frog and the
steel head in the Salinas River are threatened. And the
Final EIR did not address the inpacts downstream of the dam
on those species. They did upstream Likewi se on comon
speci es and quite a nunber of species of special concern.

M5. SCARPACE: Do you have any exhibits that refer to
that, any phot ographs?

MR. ASHLEY: | have a clarifying exhibit that -- on the
Arroyo toad, which is listed as endangered by the federa
government, we have already -- it is Exhibit CC. And | had
taken two pictures of a toad. | don't know exactly how to
present this, but two pictures of a toad that | have not
positively been able to identify. But it can only be one of
two, either the western toad or the Arroyo toad which is
endangered. So, there is a possibility that there are
Arroyo toads. And this particular specinen was taken out of
the canyon that we have been tal king about, the 14 nile
canyon bel ow the dam There is that possibility of Arroyo
toads in there.

M5. SCARPACE: \What was the date that that picture was
t aken?

MR. ASHLEY: The date was April 10th of this year

MS. SCARPACE: \What has been the Salinas River
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downstream fl ow reducti ons fromthe existing dam project,
and what woul d be the downstream fl ow reductions fromthe
proposed project?

MR. ASHLEY: The downstream reduction fromthe existing
dam has been 43 percent. That is annual average figure, 43
percent. And fromthe -- added to that, the existing dam
woul d reduce flows an extra 10 percent, for a conbined total
of 53 percent reduction inflows.

H O BROMN: You said the existing dam Did you nean
t he proposed dan?

MR, ASHLEY: The one that was built in '41, the one
that is in there now, before the proposed 19 feet woul d be
added to that. The existing damreduces flows 43 percent
fromhistorical flows.

H O BROM: \What is the 10 percent?

MR. ASHLEY: The 10 percent is how nuch the proposed
project; that is the proposed project would reduce flows
bel ow t he dam

H O BROMN: Thank you.

M5. SCARPACE: Are the flow reductions that you have
just referred to cunul atively significant and individually
significant?

MR. ASHLEY: On the 43 percent fromthe existing dam
absolutely. Anytinme you reduce the flows to a stream 43

percent, that is significant to the biota in that stream
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pl ants and ani mal s.

The 10 percent reduction | consider significant, but
certainly it would have to be when added to the 43 percent
cunul atively significant, again to the biota of the river

downstream of the dam

M5. SCARPACE: What are the inpacts of the existing dam

and the proposed dam project in the 14-nile Salinas R ver
canyon area bel ow the dan®

MR. ASHLEY: GCkay. | have a couple of exhibits,
Exhibit J and GG J is the 1972 order which established th
live stream agreenment. And anytine you reduce the flows as
much as | tal ked about before, you are going to have a
significant inpact and the only mtigation in this order is
the live stream agreenment. And the |ive stream agreenent
does not assess at all, when it was done, the biol ogica
i mpacts to the river below the dam So, again, it relates
back to the original question or the question before, the
i npacts are significant in that canyon

And part of the question is why did | focus on those
i npacts. The problemis a lot of the focus has been by the
North County cities bel ow the canyon area where they're
doi ng punpi ng, where the river widens out into a nore sandy
area. It is the canyon area that's 14 niles |long that has
good steel head habitat. That is why | prinmarily focused on

that stretch of the river.
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M5. SCARPACE: Do you have any photographs or exhibits
t hat show that canyon area?

MR, ASHLEY: Well, | do, but we'll get to that in ny
testimony |later.

MS. SCARPACE: You've referred to Exhibit GG which is
t he operation naintenance manual for Upper Salinas R ver
Dam dated July 1963. How is the operation of the dam --
was it better or worse than the present operation?

MR. ASHLEY: Well, we already nentioned that -- M.
Smith mentioned that and stated in his testinony that they
do not have to release flows fromthe damunder the |ive
stream agreenment until a visible flow cannot be seen in the
area fromthe dam down to the confluence with the Nacimento
River. So, you don't have to release any flows as |ong as
you can -- fromthe damas | ong as you can see that visible
f1 ow.

There is that problem you need flows froma dam
also. In this Exhibit GGthere is an exanple of a flow
rel ease regine that shows 400 acre-feet per day being
rel eased, which would be 200 cubic foot per second. They
are tal ki ng about hol ding back flows to storage and then
releasing that in a surge. That would be very detrinental,
especially in the summertine. They are tal king about a My
1 release. | amusing that as an exanple of tiering of

flows that would be detrinmental. It may benefit downstream
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users, but it would be detrinental to steel head, certainly
in the sumertine, to release that kind of surge. That was
what the reference was to GG

H O BROMN: M. Scarpace, you have about three mnutes
left.

MR. ASHLEY: Three ninutes with ny testinony?

H O BROM: Yes.

M5. SCARPACE: Since | didn't use up all of ny time for
presenting nmy oral statement, can | give sone of that tine
to this witness?

H O BROMN: How nuch nore tine do you need, M.

Scar pace?
M5. SCARPACE: | would say another 15 mi nutes.
H O BROM: | can't give that to you. | wll give you

anot her five.

M5. SCARPACE: What do you consider to be the nost
detrimental aspects of the proposed project on downstream
riparian resources?

MR. ASHLEY: Again, when you are reducing the flows, 43
percent with the existing project and approximately anot her
10 percent with the proposed project, you are going to have
a significant inpact on riparian resources as well as
aquati c resources.

M5. SCARPACE: Can you please go through sone of your

phot ographs here in your exhibits and explain then? You
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have sone on observation of flows.

MR. ASHLEY: What | would like to do, these photographs
have a set. They were turned in with ny letter to the Board
May 5th. There was a set of col or photographs, two sets;
one with ny Exhibit 1 of that letter and one with nmy -- sone
nore photographs with my Exhibit 2 of that letter. | have
made copies for the Board so the Board woul d have -- if you
would Iike to see these, would have sets to | ook at as we go
t hr ough t hem

M5. SCARPACE: Perhaps explain some of themto us.

H O BROM: Do you have copies here for everybody?

M5. SCARPACE: Yes. They were previously given. They
were -- the photographs were | abel ed Exhibit CC and then
t here were photographs contained in Exhibit Y and the
phot ograph of the steel head caught by Otto Schm dt was
Exhi bit Z.

MR. ASHLEY: Those are photographs that | turned in
with ny witten testinony for this hearing. The
phot ographs | just gave you were photographs that | turned
inwith my witten testinmony or nmy letter to the Board on
May 5th to preserve the CALSPA protection.

The phot ographs | am going to be showi ng you now are
not those photographs, and we sent adequate nunbers of sets
of Exhibit CC, also. | amgoing to go through real quick

Page 1 were the toads that | have not -- | suspect that
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is the western toad which is not endangered, but it could be
the Arroyo toad. An expert needs to make that
det erm nati on.

Page 2, there are two photographs there, and those
phot ogr aphs - -

Do you peopl e have these phot ographs?

M5. SCARPACE: They have them

MR. ASHLEY: | was on the river on April 23rd, and the
live stream agreenment is supposed to be in effect. And what
| am showi ng there, this is the upper -- we have been
tal king about primarily two private dans on the river. This
is the upper one just above Otto Schnidt's property. There
is |less than one cubic feet per second flow, and this is
April when we should have significant flows. That sane day
there is approximtely 12 cubic feet per second coming into
the river, and here we have | ess than cubic feet per second
goi ng over that spillway.

And | will just add that that spillway, in ny opinion
woul d have adequate flows, which is certainly nore than you
have here, with around ten cubic feet per second or so,
spawni ng adult steel head woul d have no probl em getting over
that spillway. It is a cascade and not a waterfall

Page 3 is two photographs. W were talking about a
second primary private damin the canyon area. And the

first photograph shows a man standing by -- the spillway's
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over on the -- kind of the right side of the photograph
And this tinme you see several cubic feet per second spilling
over that spillway. |In my opinion, steelhead could not
traverse that spillway under these conditions, But, again,
with approximately ten cubic feet per second or nove, they
could get over that. It looks like alittle waterfall, but
it is only about six foot high and steel head could easily
junp and then swi mover the |ast couple of feet which is at
an angl e.

The | ower photograph just sinply shows that dam It's
been tal ked about at different heights, but you can see a
man standing on top of it. He is about six foot tall, so
that shows you the damitself is around, nmaybe, 12 feet
high. But it is the spillway that is the issue, not the
dam It is the spillway that the fish would get over.

Page 4, there is two photographs at the top that show a
non-steel head. | just wanted to add sone photographs to

just show what a trout, that probably washed over fromthe

dam during high water, looks like. It is in poor condition
The tail, the fins are in poor condition; some of them
clipped off, some missing. Coloration poor and so on. |It's

just in generally bad condition
Whereas, in Exhibit Z, which M. OQto referred to, this
is a picture of an approxi nately 20-inch steel head he caught

in '97 before it was listed, in good condition, good fins.
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So the point here is steel head nove into that canyon and
adult spawners nove into that canyon, and with adequate
habitat they will spawn. Cearly, this one got over. This
st eel head he caught on this property, which is above the

| ower private dam and just bel ow the second private dam

So, they do nove into the canyon

Page 5, |'ve taken several photographs here that show
the canyon habitat. And what | was slowing here is, the
phot ogr aphs show adequate gravels for spawning, for rearing,
for aquatic insects, various aquatic insects. Shows
adequate ripples, runs and so on. So it is good steel head
habitat in that canyon.

H O BROM: M. Scarpace, if you would finish up
please. This information is in the record, and the Board
Members will read it. W do have it. So what you are --
the objective here is to sunmarize what you have and not to
represent the whole testinony all over again.

I will give you 60 seconds to sunmari ze.

M5. SCARPACE: Can you tell us what type of release are
needed to help steelhead in their nigration patterns?

MR. ASHLEY: Not only for migration, but the critica
thing is you have to get the adult steel head up into the
good habitat for spawning, which would be the tributary
streans and this 14 niles of canyon which has good spawni ng

steel head habitat, if you have adequate fl ows.
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You have streanms that contribute to the flows, but to
get themto the canyon you are going to need substanti al
flows, well over, probably, a hundred cubic feet per second.
In the sunmertinme the -- this Exhibit J, again, it is the
Board's '72 order. |In there was a Corps of Engineer's study
that the Board rejected. But it said that the use of the
sumertime daily use of water was approximately 30 cubic
feet per second.

Now, | believe that would be nore than adequate for
flows in the sumer. But, in fact, that anount of flow
coul d be somewhat of a detriment. But somewhere in the
nature of 15 cubic feet per second that wouldn't wash small
fingerling steel head out of the ripples and so on. | would
say in sumrertime our 15 cubic feet per second.

MS. SCARPACE: That would be all.

M5. MROMNKA: | would like to just clarify a bookkeepi ng
matter.

H O BROM: Pl ease do.

M5. MROAKA: | believe you referred to CALSPA Exhi bit
GG and | amnot showi ng that you have submitted that.

MR. ASHLEY: M. Mowka, would you read ne agai n what
Exhibit GGis. | stacked stuff up and I m ght have covered
it.

Here it is.

M5. SCARPACE: Let ne give that to you. That is the
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operation manual of 1963. | have it here in these boxes.

MS. MROWKA: That is all.

H O BROM: M. Robinson, do you have cross of this
Wi t ness?

MR. ROBINSON: The City of Paso Robl es doesn't have any
guesti ons.

H O BROMN:. M. Slater.

MR. SLATER: Yes, the Cty of San Luis Obispo does.

Waiting for counsel.

H O BROAN: M. Scarpace, M. Baiocchi can pass that
out, and we can keep novi ng here.

Al right, M. Slater.

MR. SLATER. Thank you.

---000---
CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY THE CITY OF SAN LU S OBl SPO
BY MR SLATER

MR. SLATER. Good norning, M. Ashley.

MR ASHLEY: Mrning, M. Slater.

MR. SLATER. Couple things. One, is it your contention
that mitigation is required where a project has no
significant adverse inpact?

MR. ASHLEY: Not under CEQA.

Wait a minute. Can | qualify that? |If there is
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cunul ative, absolutely.

H O BROMN: Wit a mnute.

He asked a question and you answer. Go ahead, M.
Sl ater.

MR. SLATER: Did you present your coments and concern
regardi ng the adequacy of the EIRto the City of San Luis
oi spo?

MR ASHLEY: Yes, | did.

MR. SLATER. In fact, didn't the City of San Luis
Ooi spo request you to be part of the Mtigation Advisory
Conmi tt ee?

MR. ASHLEY: No, they didn't. | volunteered.

MR. SLATER. Did you participate?

MR. ASHLEY: Yes.

MR. SLATER:. On how many occasi ons?

MR. ASHLEY: | think they had four neetings.
participated in two that | recall.

MR. SLATER. Did you |let your concerns be known to the
City at those neetings?

MR. ASHLEY: You want just a one-word answer?

MR SLATER  Yes or no.

MR. ASHLEY: Yes.

MR. SLATER. Is it your testinobny that any tinme, and
stress anytine, you reduce flow 43 percent that there wll

be significant adverse inpact?
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MR ASHLEY: Yes. To a stream

MR. SLATER: Does your testinmony take into account al
types of flow or specific types of flow?

MR. ASHLEY: | would say sumrer and winter flows when
you are tal king 43 percent.

MR. SLATER. Did you consider the inpact of the raised
dam on fl ows downstream fromthe damtaking into account
tributary inflow?

MR. ASHLEY: Since | focused on the canyon area, yes,
the tributaries in the canyon.

MR SLATER That would be the first 14 niles; is that
correct?

MR. ASHLEY: Right, approximately 14.3 miles.

MR, SLATER: Wthin that first 14 niles there are
barriers, are there not?

MR. ASHLEY: Yes.

MR. SLATER: Can fish -- can steel head jump 15 feet,
M. Ashley?

MR. ASHLEY: No, they can't. That is the dam not the
spil | way.

MR. SLATER. Can they get over a 15-foot obstruction?

MR ASHLEY: |If it is a cascade, they can. If it's a
straight waterfall, that, in my opinion, could not.

MR. SLATER. So, your testinmony is only if it's a

cascade, correct?
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MR, ASHLEY: For 15 feet?

MR. SLATER:  Yes.

MR. ASHLEY: It depends how the water flows over the
top of it. If it is a large anount of water that has a
rather mld angle on the top, maybe the steep -- maybe the
vertical part's only eight feet. Salnonids are known to be
able to junmp over ten feet high. Fifteen feet straight up
and down, unlikely.

MR. SLATER. So your answer is 15 feet unlikely?

MR ASHLEY: If it is vertical

MR. SLATER. Did you have an opportunity to investigate
on what was behind any of these inpoundnments ten feet or
over?

MR. ASHLEY: | only looked at thembriefly when | was
in-- they're in private property and | don't know what the
use of themis. | question why they are there at all

MR. SLATER. Do you know what type of biol ogica
resource was behind the reservoir and in the water?

MR, ASHLEY: | didn't -- | didn't see -- | didn't have
enough tine to investigate those reservoirs, those small
reservoirs.

MR SLATER: Is it likely that there is warmwater fish
behi nd t hose?

MR. ASHLEY: Yes.

MR. SLATER: And you woul d agree that those fish are
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natural predators of trout, would you not?

MR ASHLEY: Yes. Just like large trout are natura
predators of small trout.

MR. SLATER. You don't disagree with M. Schmdt's
testinmony fromlast week that there have al ways been a fl ow
fromthe base of the damdown to Oxto Schnmidt's property, do
you?

MR. ASHLEY: | do disagree with it, absolutely.

I's that the answer you want on that?

MR. SLATER: That is quite all right. Thank you.

Do you believe that the Final Environnental | npact
Report that is prepared for the City relied upon the live
stream agreenent to nitigate significant cunul ative inpacts?

MR ASHLEY: Yes, it did.

MR. SLATER: That is your belief?

MR. ASHLEY: That is ny interpretation of it.

MR. SLATER  Thank you.

Are you aware that the project, as proposed, would only
capture flows when there is a visible stream between the
base of the dam and the Paso Robl es area?

MR. ASHLEY: State that one again. You went a little
fast. There are several things in that.

MR. SLATER. Do you believe, is it your view, is it
your understandi ng that the proposed project by the City of

San Luis Obispo would only capture flows and divert to
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storage where there is a live visible stream between the
base of the dam and the area of Paso Robl es?

MR. ASHLEY: That is the way it is worded.

MR. SLATER. So the answer is yes?

MR. ASHLEY: Yes.

MR. SLATER. Do you believe that the groundwater
punpi ng conducted by the Atascadero Mitual Water Conmpany has
any inpact on the flow of water on the nmain stemof the
Sal i nas River?

MR. ASHLEY: | don't have any data on that, but as you

punp t he groundwater out, when you get out to the sides of

the water basin, it's buoying up the surface flows. It
could --

MR. SLATER. It coul d?

MR ASHLEY: -- have.

MR. SLATER. So you would say it coul d?

MR ASHLEY: It could, but | don't have any evidence on

it. | don't have any information.

MR. SLATER. If those nunbers were significant, nore
than a thousand acre-feet of water was being taken fromthat
spot, is it nore likely that there would be such an inpact?

MR. ASHLEY: | don't want to tal k about any nunbers
because | don't have any that | can tal k about.

MR. SLATER. So you have no opi ni on?

MR ASHLEY: If it is a significant anpunt in terms of
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i mpact on the river flow, surface flow, certainly.

MR. SLATER. Wbuld you have an opinion on what is
significant?

MR. ASHLEY: No, | don't. | amnot a groundwater
punpi ng person.

MR. SLATER. Have you done any anal ysis on what Paso
Robl es takes fromthe groundwater basin?

MR, ASHLEY: No.

MR. SLATER. So you have no know edge; is that correct

MR. ASHLEY: No know edge.

MR, SLATER:. Downstream fromthe reservoir, the
exi sting inmpoundnments contribute to an increase in
tenperature of the water in the nain stem correct?

MR. ASHLEY: They don't if there is no flow Al they
are doing is increasing the water tenperature within the
little reservoir itself. There is no flow

MR SLATER So within the reservoir, however, the
wat er tenperature is inclined to increase, correct?

MR. ASHLEY: Yes, it would increase, depending on how
deep they are. |If it is deep enough to set up a thermal
pl ane, then the bottomtenperatures could be as cool as the
stream

MR. SLATER. Warmtenperatures can be lethal to trout,
correct?

MR ASHLEY: Yeah. Steelhead have to deal with that.
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MR. SLATER. Is a shallow, braided stream generally
conduci ve to cool tenperatures for trout?

MR. ASHLEY: It depends on what the underflows are.
There are artesian flows and so on that m ght resurface and
go through gravel and tend to cool. You can have little
areas or pockets that are totally conducive to sal nonids,
st eel head.

MR. SLATER. So it is your testinony that shall ow,
brai ded streans are conducive to cool tenperatures?

MR. ASHLEY: Conducive? Not in general
SLATER: So the answer is no?

ASHLEY: | n general, no.

SLATER. Are steel head | ake dwellers, generally?

5 2 3 3

ASHLEY: No, they are not.

MR. SLATER: And in your testinmony you nade reference
to the Montana Method as a potential nethodology to be used
is that correct?

MR. ASHLEY: Yes.

MR, SLATER: Does the Montana Method address itself to
base fl ows?

MR. ASHLEY: |If you are tal king about average flows?
SLATER: A continuous base fl ow
ASHLEY: Historical flows?

SLATER:  Yes.

5 2 3 3

ASHLEY: Yes, it does.
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MR. SLATER. Is it true that your testinony is that
much of the adverse inpacts are attributable to the existing
proj ect?

MR. ASHLEY: Yes.

MR. SLATER: And the operation of the live stream
agreenent; is that correct?

MR ASHLEY: State that --

MR. SLATER: The operation of the live streamcondition
has resulted in adverse inpacts downstreanf

MR. ASHLEY: Yes.

MR, SLATER: Is it true that there are -- that
st eel head coul d possibly use the downstreamtributaries for
rearing?

MR. ASHLEY: Yes.

MR. SLATER: And during significant flow events
steel head could migrate, use the nain corridor to mgrate,
could they not?

MR. ASHLEY: You need to define significant flow
because in certain years the Salinas Reservoir entraps al
of the significant flows, and the only flows com ng down the
streamare tributary flows, which nmay not be enough

MR. SLATER: Could you define significant for nme?

MR. ASHLEY: Well, again, significant for adult
steel head to migrate upstream to get into those tributaries

and into the canyon reaches for spawni ng?
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MR. SLATER  Yes.

MR. ASHLEY: The 14-mle canyon?

MR. SLATER. Yes. Could you define that for ne?

MR. ASHLEY: | don't have any data on -- the
historical data of flows that | reviewed doesn't really give
a handle on what the flows -- that's the flow studies that
need to be done that Felix was tal king about. W' re talking
hundreds of cubic feet per second, potentially thousands of
cubic feet per second in the winter to nove spawni ng
st eel head upstream for those tributaries.

MR. SLATER. Do you have a rough idea or can you tel
me what the annual average flow is in Salinas Danf

MR. ASHLEY: The annual average? Actually, | had a
figure in here. | don't think it was annual average. It

was the flow during the rainy season, and | define the rainy

season, which is April -- not April, but typically Novenber
through April, six nonths. Straight out of the EIR tables
was -- | think it was the average was, during that rainy

season, 57 cubic feet per second for that whole six-nonth
peri od.
MR. SLATER. That is your testinmony, that that is what

t he annual average inflow is?

MR. ASHLEY: | don't have the annual average. Again,
it is for the -- what | define -- | didn't have data on
that. For the rainy season, those six nonths | defined, the
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average is 52.7 cubic feet per second during the rainy
season. | didn't do a figure for that.

MR. SLATER. So, you're saying, it's your opinion
then, as referenced on Page 10, that the -- that 52.7 cfs
represents a reasonably average flow in the river during the
si x-nont h rai ny season?

MR. ASHLEY: Yes.

MR. SLATER. That is your testinony, that that is the
inflowinto the dan®

MR. ASHLEY: Directly fromthe EIR fl ow dat a.

MR. SLATER: During the six-month period, that is the
annual average inflow?

MR. ASHLEY: Yes. | didn't do it for the entire year
Ran out of tinme.

MR. SLATER: So that is where the point of mneasurenent
woul d be is then at the inflow |l ocation to the dam
according to you?

MR. ASHLEY: In terns of -- conparing what should cone
out of that reservoir. Then | need to qualify that by there
are tributaries comng into the reservoir, too, that would
add to that, 52.7. That was just inflow fromtheir
nmet hodol ogy.

H O BROM: You said tributaries to the reservoir. Do
you nean tributaries to the Salinas?

MR ASHLEY: No, tributaries to the reservoir itself.
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If we talk about inflow to Salinas Reservoir, then the

river itself comng has a certain flow and there are various
tributaries, Alanpb Creek, Toro Creek and a coupl e ot her
maj or ones and quite a few snmaller as they conme trickling
down. Quite a watershed, over 20 square miles for the
reservoir itself.

MR. SLATER: Have you done any investigation into or do
you have any knowl edge of the downstream contribution of the
tributary inflowto the main stenf

MR. ASHLEY: | do not have any solid information on
t hat .

MR SLATER So the answer is no?

MR, ASHLEY: No.

MR. SLATER. Isn't it true that the City has not
proposed to nmodify the live stream agreenent?

MR, ASHLEY: That's true

MR. SLATER. How many niles are there between the nmain
stemor -- sorry, between the base of the dam and the
Paci fic Ccean?

MR ASHLEY: That is, | think, about 130 miles. You
get different figures. | have seen different figures in
docunments and so on, about 130 niles.

MR. SLATER. Along that corridor are there warm water
fisheries?

MR ASHLEY: Yes, there is.
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MR. SLATER. Are there inpoundnents in the stream
channel ?

MR. ASHLEY: | know of the two behind the two private
dans.

MR. SLATER. So the answer is at |east two?

MR ASHLEY: At |east two.

MR. SLATER. Are their land use -- Strike that.

Do | and use practices downstreamfromthe 14-nile
corridor that you nmentioned have any inpact on the
suitability of the main stemfor steel head?

MR. ASHLEY: Yes.

MR. SLATER: Is the -- in your opinion, is the main
stem of the Salinas R ver downstreamfromthat 14-nile
corridor appropriate for steel head rearing?

MR. ASHLEY: \What |'ve seen, it's sandy, it is not
gravel. Doesn't generate the variety of invertebrates.
But | would qualify that. There is nuch in that stream!|
haven't seen. And, again, in a drought situation steel head
will nove out of tributaries if those are drying up, | ook
for water. They can over sumer if they find the right --
and even on a sandy bottomthey find ways to survive. But
over all --

MR. SLATER. Is the answer you have no opi ni on?

MR. ASHLEY: Overall it is not good habitat for what

you typically expect to be rearing habitat.
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MR, SLATER: | think that is it.

Thank you.

H O BROM: Staff?

Jim

---000---
CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY STAFF

MR. SUTTON. Mbrning, M. Ashley.

MR. ASHLEY: Mbrning.

MR. SUTTON: You concentrated your testinony primarily
on the 14-mle canyon i nmedi ately bel ow Salinas Reservoir;
is that correct?

MR, ASHLEY: Yes, sir.

MR. SUTTON: Do you have any information or know edge
as to what percent of the total steel head spawni ng and
rearing activities that goes on in the upper Salinas R ver
occurs in that 14-mle canyon stretch?

MR. ASHLEY: Are you talking just the main stemand not
the tributaries?

MR. SUTTON. The nmin stemand the tributaries which go
into that canyon area.

MR. ASHLEY: Into the canyon area. There are three
tributaries. And so, that 14 nmiles -- and one of those

tributaries I -- actually, two of them | haven't wal ked.
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One | have seen, Calf Canyon; Rinconada and Pilitas are
private properties, so it is very hard to get on to them

| would say, certainly, nore than 50 percent, if you
are adding those tributaries. And if you add the Santa
Margarita Creek, which Trout Creek runs into, has a
confluence just a few hundred yards, if that, below the
mout h of the canyon. The nouth of the canyon is very
di stinct.

If you are only tal king upstream of the nouth and not
i ncluding Santa Margarita Creek --

MR SLATER. That is correct.

MR ASHLEY: -- that would be -- it'd certainly be nore

than 60 percent. A person told ne that Pilitas Creek has,
in their opinion, a barrier, a non-fisheries person, close
toit its confluence with the Salinas River. | have not
seen that area; | don't know. Sonetines people cal
barriers the cascades that steel head woul d have no probl em
getting over in higher flows, winter flows.

I do not know that Pilitas is not good steel head
habitat. But | would say even if those three creeks were,
you are tal king probably | ess than 50 percent of the
habitat. The spawning and the rearing habitat would be in
the those three tributaries. Kind of difficult to get a
handl e on because so much of it is private property.

MR. SUTTON: Let me clarify your testinmony. Are you
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saying that fromthe nouth of the canyon up to the Salinas
Dam including the potential of spawning habitat, spawning
and rearing habitat, in those three tributaries, but not

i ncluding Santa Margarita and Trout Creek?

MR. ASHLEY: Right.

MR. SUTTON. Constitutes in your opinion or your
estimate what percentage of the total spawning and rearing
habitat in the Upper Salinas basin? Wuld you say about 50
per cent ?

MR. ASHLEY: Defining Upper Salinas basin from what
point on the river? Paso Robles? Naciniento?

MR. SUTTON: Let ne rephrase it.

O the total steel head spawning and rearing activity in
the Salinas River, what percent of it occurs in the 14-mle
canyon bel ow Sal i nas Reservoir?

MR. ASHLEY: That is a different questi on because now
you are taking the lower tributaries into account.

MR, SUTTON: That is correct.

MR. ASHLEY: That would be hard to give a figure on
You have the Arroyo Seco River down around King City.

You' ve got Nacimento. They are bl ocked off by dans. San
Antoni o River, they are both bl ocked off by dams. So you

have a simlar situation there. Various creeks as you get
up into this county. | would say maybe -- that 14-mle

canyon itself has such tremendous potential. | would have
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to say that 30 percent would be in that canyon

MR. SUTTON: That is 30 percent potential or 30 percent
actual ?

MR. ASHLEY: | think it's potential, if we can get the
flows.

MR. SUTTON. Do you have any idea what the actua
percentage i s now?

MR. ASHLEY: It is hard to get nuch testinony on that
because the trust agencies have not spent a lot of tinme in
that canyon. There is no reason in the future we couldn't
focus nmore on it; that is what this is all about.

W' ve got a species that is threatened, needs a
recovery plan, and certainly that canyon is critical
absol utely critical

MR. SUTTON: | understand your testinony in that
regard. M question specifically is: Do you have any
i nformati on as to what percentage of actual spawning and
rearing activities at present occurs in that 14-mle canyon
reach?

MR. ASHLEY: No, | don't have a specific -- a specific
percent | don't have.

MR. SUTTON: Thank you.

One other question: You said under cross-exam nation
that you disagreed with M. Schmidt's testinony that he had

a continuous flow past his property. And nmy question is:
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On what basis are you naking that assertion that you
di sagree?

MR, ASHLEY: | have been on his site with himand he's
told me during the drought periods, which happen fairly
frequently, that when those droughts occur, they ripple
bet ween t he pool s.

And | have since talked to him and he mi sunderstood.
He t hought there was water on the property --

MR. SLATER: (Objection. Hearsay.

H O BROMN:  Sustai ned.

M5. SCARPACE: Limited to what you observed

MR. ASHLEY: The day | was -- April 23rd. On Apri
23rd when | took those pictures that showed a small trickle
inthe stream That is not dry. It is not dry. But that
is so grossly inadequate fromwhat is being -- that day
showed .07 cubic feet per second being released fromthe dam

MR. SUTTON: | understand that. M question was --

MR. ASHLEY: |If you are tal king about the ripples are

H O BROM: WAit a nminute. Wait.

MR. SUTTON. M question --

H O BROAN: Wait. When | speak, nobody el se talKks,
except the reporter.

Ask the question again.

MR. SUTTON: Do you have any of your own observations
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or data to show that M. Schnidt's assertion and based on
hi s observations that he always had water flow ng past his
property are, in fact -- that assertion is incorrect?

MR, ASHLEY: Real difficult to answer that one. | had

himtell me that ripples dry up. That's the only data

have.

MR SLATER: (bjection. Hearsay.

MR. ASHLEY: Al | have is those photographs | gave
you.

H O BROM: The answer is | don't know if that is the
case.

MR ASHLEY: Well, it's a real hard one for ne to say
t hat .

MR. SUTTON. Thank you

H O BROAN: Kat hy.

M5. MROWKA: Thank you

W heard M. Chaulet testify on behalf of California
Sportfishing Protection Alliance that he had done nodeling
wor k, and he provided us with nunbers to denonstrate his
conclusions. And what he said was that he had different
values for the quantity of water that he believed the
reduction in spill flow fromthe Salinas Reservoir that he
bel i eved occurred. | also heard himtestify that he
concurred with the City that that would be the primry

i npact of the enlargenment project.
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Do you reach any different concl usions based on your
nunbers that you are presenting here today?

MR. ASHLEY: Wth the proposed project?

MR MROWKA: Yes.

MR. ASHLEY: That the reduction in flows or spills?

MR. MRONKA: That the prinmary inpact of the City's
project is a reduction in spill flow fromthe reservoir.

MR. ASHLEY: Yes. Because the live streamagreenent is
not being altered. That's what CALSPA is asking, that the
live stream agreement be altered; it's inadequate.

M5. MROAKA: |If you would clarify for ne, what you are
saying yes to. Are you saying, yes, you concur with M.
Chaul et's testinony or, no, you don't concur with it?

MR. ASHLEY: Well, reduction in spills is going to be
significant to that river. | agree with that.

MR. MROWKA: Do you, based on your work, find that
there are any other flow reductions occurring other than the
reductions in spill?

MR. ASHLEY: Fromthe proposed project?

MR. MROWKA:  Yes.

MR, ASHLEY: No. Because that's all that's been
anal yzed. They didn't analyze daily flows, downstream
flows.

MR. MROAKA: M. Chaul et provided data on an annua

basis, as has the City. You have provided data which is
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one single value for either 51-year period of record or a
52-year period of record, depending on which cal cul ation
you' ve done.

How woul d you have nme wei ght that data between these
parties?

MR. ASHLEY: Weighting nmy data agai nst whose?

M5. MROWKA: Agai nst these other persons who subnmitted
data presented on an annual fornat.

MR. ASHLEY: The EIR people at the City and so on?

M5. MROAKA: And | would also |like you to comment with

respect to M. Chaul et's annual data.

MR. ASHLEY: | think based on the cal cul ations |
showed, they aren't that conplicated, | would rate them
equi val ent .

M5. MROWKA: You would rate your single value data as
equi val ent to the annual reports?

MR ASHLEY: Well, they were neant to show specific
flows that weren't shown. They are all fromthe data. They
are all fromthe EIR data. O from M. Chaulet's data on
wat er shed ar eas.

So, based on the data | worked with, | would rate that
equi val ent, yes.

MR. MRONKA: Could | use any of your results to
ascertain inmpacts on public trust resources, given that

they're single values reported for the entire period of
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record?

MR ASHLEY: Well, | guess | amhaving a little trouble
wi th what you are saying, single value. | show figures for
a 51-year period. Those do represent averages.

Is that what you are tal king about?

M5. MRONKA: | amsinmply asking if | take your nunbers
such as a cumul ative total reduction X percent and use that
to make an eval uation of inmpacts on public trust resources.

MR. ASHLEY: Yes, yes. Because that is what the EIR
did, used average figures over a period of tine. And that
is what mne did. So annual average figures, that is what
nm ne are basically show ng.

MR. MRONKA: WII your data provide good information
for me on the inpacts on public trust resources or other
aspects that are influenced by this project for different
wat er year types?

MR ASHLEY: Well, when you are doing averages, it's no
better than what they supply in terns of averages. Their
final conclusion in the EIR was based on average fl ows
versus the existing project versus the proposed project.
They gave an average annual flow. M data is no different
from that.

MR. MRONKA: When | went to conpare a specific year
fromyour testinony to M. Chaulet's testinony, and M.

Chaul et is using specific data for that year, how would you
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have ne make the evaluation to evaluate his testinony to
your s?

MR, ASHLEY: Because mine, like the EIR is based on
averages. | would default and use his data.

M5. MROWKA: Thank you.

MR. ASHLEY: O you shoul d.

MR. MRONKA: So you're in essence telling ne | should
probably give nore weight to M. Chaulet's testimony if | am
| ooki ng at specific water years?

MR. ASHLEY: Yes.

MR. MROWKA: Thank you

H O BROAN: Counsel or.

M5. MAHANEY:  No.

H O BROMN: Redirect, M. Scarpace

---00- - -
REDI RECT EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY Ms. SCARPACE

M5. SCARPACE: Wuld you say that spills over the dam
are inmportant to maintain steel head propagation in the
Salinas River and its tributaries?

MR. ASHLEY: Yes. They are very inportant. They
occur in wintertine when the adult steel head are noving
upstream It's very pertinent that they have adequate

spills fromthe damand the tributaries, flows fromthe
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tributaries, so they can nove upstream for spawning
pur poses.

M5. SCARPACE: Wuld you be willing to say that the
live stream agreenment al one would not be capabl e of
mai nt ai ni ng st eel head population in the Salinas R ver and
its tributaries?

MR. ASHLEY: No. That was sone of nmy data. The data
that | had conprised in here fromthe EIR data showed that
there are few nonths, less than 10 percent of the nonths
since the damwas built, that have spills. Mre than 90
percent of the time we're relying on the flows that are
rel eased fromthe dam that at least in that canyon area,
that 14-mle stretch for steel head, and there are entirely
too many nonths when no rel eases, there are no spills,
obvi ously, and no rel eases fromthe dam

So spills are entirely inadequate to keep steel head in
good condition.

M5. SCARPACE: The present spills, is that what you are
tal king --

MR. ASHLEY: The present spills. WelIl, the present
spill's when conbined with the proposed spills, both
cunmul atively are not adequate to keep steel head in good
condition. Those spills only represent mgratory flows.

And it is nmy belief that a significant -- 43 percent of

the flows with the current project, over 50 percent
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cunul ative with the current project and the existing dam and
proposed dam -- when you have over 50 percent reduction, and
those are spills wintertime, it is going to be difficult for
sone years for spawning steel head to nove upstream
For juvenile steel head, for hatching and rearing in the
sunmer, the spills aren't even a factor because they happen
inthe winter. There you need sunmmrer flows rel eased from
the dam and too nany nonths we have spills in the nature of
anywhere fromzero to just a few cubic feet per second.
That is not adequate for rearing of juvenile.
M5. SCARPACE: Wuld you reconmend that the Board nake
a order requiring an increase in releases fromthe damto
keep fish in good condition bel ow the danf
MR. ASHLEY: Yes.
M5. SCARPACE: That is all my questions.
H O BROM: M. Cahill, do you have recross?
MS. CAHILL: No, we don't.
H O BROM:. M. Slater.
MR. SLATER: Very brief.
---00- - -
RECRCOSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY THE CI TY OF SAN LU S OBI SPO
BY MR, SLATER

MR. SLATER: M. Ashley, | just wanted to nake sure |
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heard you accurately. It is your opinion that the fina
conclusions in the EIR regarding inpacts on flows is based
upon annual averages; is that correct?

MR. ASHLEY: That was in sunmary, Page ES-17, Page
ES-17. The summary page cones to that concl usion.

MR. SLATER. The answer is yes?

MR. ASHLEY: Yes.

MR. SLATER. And could you tell ne how many -- have you
kept a | og of how nany hours you spent regardi ng your
i nvestigations of the 14-mile canyon area?

MR, ASHLEY: In the field?

MR SLATER In the field.

MR. ASHLEY: | haven't kept a | og.

MR. SLATER: Can you estinmate how nany hours you spent
inthe field in that 14-nile area?

MR. ASHLEY: |If we are talking about on private
property where | have had to request getting on there, that
is one thing. |If you are tal king about my experience about
Bridge 58, and trying to total it all up, it could be
hundreds of hours over the years.

But specifically in private land, | haven't kept a | og,
but it's sonewhere around --

MR. SLATER: Specifically private |and, you don't have
an estimate. That is okay.

MR. ASHLEY: | really don't.
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MR. SLATER: You don't have an opini on?

MR. ASHLEY: Not in the areas that -- | have pictures
on that; is private areas.

MR. SLATER. In the areas in which you took pictures,
you have no opi nion of how many hours you spent; is that
correct?

MR. ASHLEY: The day | took the pictures?

MR. SLATER. Is it just the day you took the picture?

MR. ASHLEY: | have only been invited on the river a
certai n nunber of days.

MR. SLATER. How nmany days?

MR ASHLEY: | would say | have been on the river since
' 97 probably seven days, based on private property.

MR. SLATER. Can you tell us what your present
enpl oyment is, specifically?

MR. ASHLEY: | ama plant and aninal technician at Cal
Poly in the biology departnent.

MR SLATER: What do those duties entail?

MR, ASHLEY: | take care of animal roonms. | collect
native plants and so on for the |laboratories, for students,
and then take care of reptiles, anphibians, manmal s and so
on. W have a couple different animal roons. Basically, it
is setting up labs and so on

MR. SLATER. Thank you, M. Ashley.

No nore.
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H O BROM: Thank you, M. Slater.

Staff, any recross?

M5. SCARPACE: | would like to call another panel.

H O BROMN: Thank you, M. Ashley.

MR. ASHLEY: Thank you.

H O BROMWN: Go ahead and call your other panel.

M5. SCARPACE: | would like to call Robert Titus and
Denni s McEwan.

H O BROAW:. M. MEwan, have you been sworn?

MR. MCEWAN: No, | have not.

(Cath adm nistered by H O Brown.)

H O BROMW: M. Baiocchi, you had a question for ne?

MR. BAIOCCHI: This is going to go well beyond 12:00.
That is what | wanted to nention to you, M. Brown. It is
up to you.

H O BROM: Let's get one of the witnesses. W have
20 minutes. o ahead.

MR. BAI OCCHI: Thank you.

M. Brown, | would Iike to question Dennis MEwan.

H O BROMW: Pernitted, go ahead.

MR. BAI OCCHI: Thank you.

Pl ease state your position or responsibilities with the

Department of Fish and Gane.
MR. MCEWAN. | am a senior biologist specialist,

currently working as a steel head specialist for the
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Department of Fish and Gane. | have been since 1991.

MR. BAIOCCHI: Did you assist in the devel opnent and
finalization of the State of California, California Resource
Agency and the Departnment of Fish and Gane Steel head
Restorati on and Managenment Plan for California?

MR, MCEWAN: Yes, | did.

MR. BAIOCCHI: Did you bring with you a copy or copies
of the State of California, California Resource Agency and
the Departnent of Fish and Gane Steel head Restoration and
Managenent Plan for California?

MR, MCEWAN: Yes, | did.

MR BAICCCH : M. Brown, what | want to do, if | can,
is on CSPA Exhibit B 1 would Iike to supplenent the entire
docurment. This would be the Steel head restoration
Managenent Plan, rather than | took bits and pieces out of
it. And | have copies here for the City of San Luis Obispo,
Scott Slater, if he would Iike a copy, and I have a couple
copies for you folks, not the required six.

And | believe | talked to Katherine. Did | talk to you
about this, that we are just going to give you one or two?

H O BROM: Gve us two and then you can follow up
with the other four later.

Do you have a nunber for that, Kathy?

MR, BAIOCCHI: This would be our Exhibit B; this would

suppl enent Exhibit B.
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H O BROMW:. Want to give it a new nunber, Kathy?

MR. MROWKA: Let's call that B sub b. And your other
one would be B sub A

MR. SLATER. | actually have it.

MR. BAIOCCHI: City of Paso Robles.

H O BROMW:. Staff have a couple up here?

MR. BAIOCCHI: Yes.

H O BROMN: Let's don't forget the staff.

MR. BAIOCCHI: Dennis, in general, please explain the
pur poses, objectives and managenent goal s of the Steel head
Restorati on and Managenent Plan for California.

MR. MCEWAN: Well, in general, the purpose of the plan
was to put a plan together to guide restoration and
managenent of steelhead in the state. The objectives are
primarily on restoration because of the severe declines that
have occurred. And that is essentially -- the essentials of
the docurment is it is npstly a programmati c docunent dealing
with some of the nore significant inpacts that are occurring
statew de on general terms. And, also, to nake the
docunent useful, | wanted to put in certain specifics,
stream specific reconmended neasures and di scuss the issues
on specific streans for a few of the streanms in the state.

There is no way | could include all of them so
generally took the, at the time, the really hot button

i ssues that were occurring and the things that were

CAPI TOL REPORTERS (916) 923-5447 615



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

basically on ny radar screen at the tine.

MR. BAI OCCHI: Thank you.

I's the Salinas R ver watershed and al so are the Salinas
Ri ver threatened southern steel head species and their
habitat included in the State of California Steel head
Restoration and Managenent Plan? And pl ease expl ain.

MR. MCEWAN: Yes. | think they are included in a
programatic nature of the plan. The plan di scusses sone of
the nore significant issues facing steel head stocks on a
statew de basis. Such as water devel opnent, tinmber harvest
| and use, grazing issues, such as that. So | think it is
included in that respect. There is no specific stream
mentioned or nention of it as a specific stream And | said
that is mainly because it wasn't on ny radar screen at the
time. That is not a reflection as | stated earlier that it
is lowpriority.

MR. BAIOCCHI: Wre the southern steel head species of
the Salinas River and watershed included in the Sal mon
St eel head and Anadr onbus Fi sheries Program Act of 1988, al so
know as SB 2261? Pl ease expl ain.

MR MCEWAN. It is nmy understanding that it is, yes.

MR. BAI OCCHI: Thank you.

Now, going to the plan, comencing on Page V, in the
front part of the docunent, it is right under Ray Brooks'

nane, et cetera. That is the page, anyway. Pl ease read
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into the record the statenments comencing with "Steel head

are inmportant conmponents of the state's";

fourth paragraph. If we are on the sane page.

MR MCEWAN:  You want ne to start on the

top of it?

MR. BAIOCCHI: Start with the fourth paragraph. Let
show you.
MR MCEWAN: | got it.

St eel head are an i nportant conmponent of the

state's diverse wildlife heritage

They are

a good indicator of the health of the aquatic

envi ronnent because they require cle

wat er and they use al

system As such they provide an inp

ar, clean

portions of a river

ortant

benefit to the quality of life for al

California citizens.

(Readi ng.)

MR. BAI OCCHI: Thank you very much.

Dr. John Gray,

oi spo, testified at this hearing that

representing the City of San Luis

you and that you had advised himthat the Salinas River

watershed is a low priority for southern steel head

managenment and restoration

Is that true? Please explain.

t hat woul d be the

ne

he had consulted with

MR. MCEWAN. No, | don't think so. | renmenber talking

to Dr. Gay,

and | apologize to Dr. Gay if |
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believe that they were low priority. But that is not ny
opi ni on.

The priorities of these are nostly of water rights and
specific issues that are nostly set by the director and in
consultation with a particular region which the stream said
stream is in. | don't set priorities. But froma
restoration perspective I would not -- for nyself would not
consider it a low priority.

As | said, | don't think -- that cannot be inferred
because it is not specifically nentioned in the plan

MR. BAI OCCHI: Thank you.

Now pl ease go to Page 183 under South Coast.
Conmrenci ng with what the objectives for the managenent
recovery of southern steel head popul ations are, could you
read that sentence there then nmove through the next four
lines and finish up at top of Page 184. Read that into the
record, please

MR. MCEWAN. The objectives for managenent recovery

of southern steel head popul ati ons are halt
declines and i ncrease popul ati ons, protect
spawni ng and rearing areas, including estuaries,
renove and/or nodify barriers to migration
restore streamflows, reintroduce fish into the
stream where the run has been extirpated using

the nost genetically simlar donor popul ation
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i ncrease populations to a level that will support
angul ar use. (Readi ng.)

MR. BAIOCCHI: That is fine. Thank you

| have a basic biological question that | have asked a
few bi ol ogists here at this hearing.

Do fish need water to survive?

MR MCEWAN: Yes.

MR. BAIOCCHI: Do all live stages of steel head need
water to survive?

MR. MCEWAN: Yes, they do.

MR. BAI OCCHI: Thank you.

Pl ease briefly explain all of the life stages of
st eel head, such as spawni ng habitat, rearing habitat, food
produci ng habitat, cold water conditions and migration flows
for adults and juvenile steel head.

| realize that that is an awful big plate, but
briefly.

MR. MCEWAN. You are asking for habitat?

MR. BAIOCCHI: Let's start off with spawning. Need
spawni ng gravel and adequate spawni ng habitat, et cetera?

MR, MCEWAN: Well, first of all, fish have to be able
to mgrate to spawning habitat. For steelhead that is
general ly farther upstreamthan ot her anadronous sal noni ds.
They have usually a fairly long -- depending on the river

system but it can be quite lengthy migration to get to the
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spawni ng ar eas.

When they arrive at the spawning areas, it needs to be
of course, a sufficient flow of cold water. There has to b
the sufficient type of gravel and quantity and quality that
they need to utilize for spawning.

That's it. That's it basically.

MR. BAIOCCHI: That is basic spawning, and then
naturally, rearing habitat for the juvenile fish?

MR. MCEWAN. Yes. For the juvenile fish, after they
cone out of the -- after they' re hatched and after
i ncubation period in gravel, they cone out, and there needs
to be, again, sufficient flow and water sufficient and
tenperature, the cold tenperature that they need to
survive.

And unli ke other Pacific sal nonids, anadronous
sal noni ds, steel head have a rearing period anywhere between
one -- usually one to three years in California. They mnust
remain in freshwater fromone to three years.

MR. BAI OCCHI: What about food producing habitat, so
they have to, you know, eat, et cetera? And what do they
normal ly eat?

MR. MCEWAN: Well, it depends on the Iife stage. Very
smal|l juvenile fish, after they have absorbed their yolk
sac, will eat very snmall nicrocrustaceans, other smal

organi sns, insects, things of that nature. O course, when
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they get to a nuch larger size their food prey will change.
MR. BAI OCCHI: Thank you.
And actually they need cold water conditions?
MR, MCEWAN:  Yeah
MR. BAIOCCHI: And nmigration flows for upstream
mgration of the adults and downstream nigration of the

juvenile fish, plus adult fish that nay want to go back to

sea?

MR, MCEWAN:  Yeah

MR. BAI OCCHI: Thank you.

You may not have this information, but I will ask it
anyway.

Dr. John Gray testified at this hearing that steel head
popul ations in the Salinas River are fewer than 500 fish
presune that to be adults of steel head.

Are you specifically aware of the annual popul ation
nunmber of adult steelhead in the Salinas River watershed?

MR MCEWAN:  No, | am not.

MR. BAI OCCHI: Thank you.

Are there different in-stream flow net hodol ogi es t hat
are used by the Departnent and private fishery consultants
determne daily flow conditions and requirenents for
st eel head and ot her fish species?

MR. MCEWAN: Yes, | believe there are.

MR. BAI OCCHI: Today they discussed at this hearing, |
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think you were here, the Montana Met hodol ogy and the | FIM
Met hodol ogy. And there is also being a biologist and going
into the field and nmaki ng reasonabl e estinmates; isn't that
true?

MR. MCEWAN. Yes.

MR. BAIOCCHI: Please briefly explain what conjunctive
uses nean when applied to dam downstream water uses such as
irrigation purposes and al so fishery flow protection
pur poses.

M. Brown, | have an exanple here that would hel p, but
woul d you deemthat as testifying?

H O BROM: No, sir.

MR. BAIOCCHI: May | say it?

HO BROMW:. No. | will let your witness say it. You
are not sworn

MR. MCEWAN. Can you repeat that question?

MR. BAIOCCHI: Please briefly explain what conjunctive
uses nean when applied to dam downstream water uses, such as
irrigation purposes, and also fishery flow protection
pur poses. An exanple, Sacranento River.

MR. MCEWAN. It is my understanding that conjunctive
use is nultiple use of the water resource.

MR. BAIOCCHI: So, consequently, like Shasta Dam water
is being diverted for downstream water uses in conjunction

with that, the fish and the chi nook sal nbn, the steel head
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benefit fromthat?
MR, MCEWAN:  Yes.
MR. BAIOCCHI: If you have this information or a

bal | park figure, briefly please estinate the cost of

preparing the steel head restorati on and managerment plan for

California.
MR. MCEWAN:  Ch, boy.
MR. BAIOCCHI: You know what | amtal king about, a

bi ol ogist's tine?

MR MCEWAN: | would -- sonewhere in the nei ghborhood

of -- | would have to guess $100,000. | wll qualify that,

and say 50- to $100, 000.

MR. BAIOCCHI: That includes not only reproduction of
t he docunent, but all the tine that has been put in?

MR. MCEWAN:. That is probably nostly the tine.

MR BAIOCCHI: | want to take this tine to thank you
for the hundreds of hours of time you and the Depart ment
staff have spent in preparing California' s Steel head
Restoration and Managenent Plan. | greatly appreciate it.

12: 00.

H O BROWN. Good timng

MR. BAIOCCHI: Did a good job.

H O BROWN: Adjourned until 1:00

(Luncheon break.)
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AFTERNOON SESSI ON
---000---

H O BROM: W are back in session.

M. Bai occhi .

MR. BAIOCCHI: Continue the direct. These questions
are for Robert Titus.

M. Titus, is it all right if I call you Bob?

MR, TITUS: That is fine.

MR. BAI OCCHI: Thank you very nuch.

Pl ease state your position and responsibilities with
t he Departnent of Fish and Gane.

MR TITUS: | aman environmental specialist with the
Department of Fish and Gane Stream Eval uation Program |
serve as a lead on a variety of investigations that deal
with fish habitat relationships, in particular with the
sal mon and st eel head.

MR. BAIOCCHI: Prior to becoming a staff person with
the Departnent of Fish and Gane, did you prepare a report
entitled "Hi storical Review and Current Status of California
St eel head i n Coastal Drainages south of San Francisco Bay"?

MR TITUS: Yes, | did. | began that project in a
postdoctoral job at U C. Berkeley before bringing the
project with ne to the Department of Fish and Gane. It was
a departnent-funded project.

MR. BAIOCCHI: M. Brown, | would like to suppl enment
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CSPA Exhibit D which is a part of this docunent, a forner
docunent, but it is the same and suppl enment this document,
one in the sane, but this is the entirety of it.

H O BROMW: Wuld you read the title of the docunent
i n which you have the suppl enent?

MR. BAIOCCHI: Title here is "Hi story and Status of
Steel head in California Coastal Drainages South of San
Franci sco Bay." It is by Robert G Titus, Don C. Ernman, and
Wlliam M Snider. Snider is with the Departnment of Fish
and Game, and Don Erman is a professor at University
California at Berkel ey.

H O BROMN: Do you have a nunber on that, Kathy?

M5. MROWKA: Yes. M. Baiocchi is adding to his
Exhibit D, so we will call the original D Sub (a) and this D
Sub (b).

MR. BAIOCCHI: Thank you M. Brown.

H O BROMN: Yes, sir.

MR. BAIOCCHI: Briefly describe the study area in your
report.

MR TITUS: The study area includes all coastal
drai nages from just south of San Francisco, that is San
Mat eo County, south through San Di ego County and Northern
Baj a.

MR. BAIOCCHI: Briefly please describe the material and

nmet hods used by you in preparing the information in the
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report.

MR TITUS: Basically reviewed all avail able
i nfornmati on on each drainage, including tributaries.
relied nost heavily on Departnment of Fish and Gane stream
survey files, which date back to -- nost of them date back
to circa 1930 and contain material that the Departnment has
put together on each drainage since that time. | also
i ncl uded ot her published reports in the peer review
literature as available, consultant reports, Master's
t hesi s, whatever was avail abl e on each drai nage.

MR. BAI OCCHI: Thank you.

Under Salinas River drainage, including portions in San
Luis Obispo County, you prepared please read into the record
your witten statement and findings commrencing with San Luis
Dam whi ch forns Santa Margarita Lake, formerly Salinas
Reservoir in the Upper Salinas River

MR SLATER. M. Brown, we will stipulate to the
content, if you want to avoid --

H O BROW. M. Baiocchi, he will stipulate to the
contents.

MR. BAIOCCHI: Well, the contents is sinply a finding
and coments by M. Titus concerning -- he hits on the
Sal i nas Reservoir.

In ny docunent it commences on Page 96, but it is -- |

don't know if it's changed in that document there. | wonder
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if you can read it in? "Salinas River drainage including
portions in San Luis Obispo County."

MR TITUS: You want me to read the entire account?

MR. BAIOCCHI: What page is it on so | can |look at it
ri ght now?

MR TITUS: Starts on Page 113.

MR. BAI OCCHI: Thank you.

VWhat about -- | realize it is a lot longer in the
former report. What if you just briefly describe what you
so stated in the docunent concerning Salinas Dam and the
historical habitat that was up in that reach of the Salinas
Ri ver, please?

MR TITUS: Basically this account identifies the Lower
Salinas river as serving prinmarily as a mgration corridor
to and fromthe Pacific Ocean for steelhead. Identifies
that early surveyors, ichthyol ogical surveyors, recognized
t hat steel head used the Salinas drainage as a spawni ng and
rearing area, including all the tributaries.

There is reference to a Fish and Game docunent, a field
correspondence from 1947 fromlocal wildlife protection
personnel, which stated that before Salinas Dam was built
adult steel head had nigrated as far upstream as Pozo and
occasionally farther during winters of exceptionally high
rainfall. The nunmber of steel head reaching the drai nage

here varied greatly and was a positive function of the
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amount of rainfall, and they had observed that no steel head
had reached the damin the winter of 1946-47.

By the 1950s or nid 1950s the Departnent of Fish and
Gane recogni zed the decline in the steel head stock in the
Sal i nas drai nage and which, by that tine, supported only a,
what they referred to as a, nmeager fishery. The Departnent
inits 1965 Fish and Wldlife Plan estinmated the total
spawni ng run in the Salinas drai nage at about 500 fish
based on observations and | ocal field personnel

Bar kl ey, who was a professor in the departnent of
bi ol ogy at Cal Poly, San Luis Obispo, in 1975 found that
vi abl e rai nbow trout habitat still existed in the upper nmain
stem above the Hi ghway 58 bridge. Thus indicating that
there -- that area was suitable for the species. Including
st eel head.

And bottom line statenents here that | wote as a
result of conplying and synthesizing this avail able
information was as foll ows:

| mpoundrrent and di version of surficial streamflow,
groundwat er punpi ng and bl ocked access to perenni al
headwat ers had caused the decline of Salinas R ver
steel head. The integrity of the natural streambed had al so
been conproni sed by extensive extracti on of streanbed
materials as w tnessed through the docunentation in the

Department of Fish and Gane files. And this is making
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reference to streanbed alteration agreenents that | observed
in the files.

As a result of these negative inpacts, the Salinas
Ri ver steel head was classified as having a noderate risk of
extinction by Nelson, et al., 1991, which was a publication
in fisheries, a publication of the Anerican Fishery Society
that included a review of the status of some sal mon and
st eel head stocks along the entire West Coast.

MR. BAI OCCHI: Thank you.

As an environnental specialist for the Departnent of
Fi sh and Gane, do steel head and other fish species need
water to survive?

MR TITUS: Yes, they do.

MR BAIOCCHI: | want to take this tine to thank you
for the hundreds of hours and tine you spent preparing said

docunent, and | really appreciate it. For ne it is a

bi bl e.
Thank you.
(Cath adm ni stered by H O Brown.)
MR BAICCCHI : Your name is Steve Ednundson?
MR, EDMUNDSON: That is correct.
MR. BAIOCCHI: May | please call you Steve?
MR EDMUNDSON:  Yes.

MR. BAIOCCHI: Please state your position and

responsibilities with the U S. National Mrine Fisheries

CAPI TOL REPORTERS (916) 923-5447 629



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Servi ce.

MR. EDMUNDSON: | am a fisheries biologist, Level 4,
with the National Fisheries Services. That means |I'ma
seni or fisheries biologist with supervisory
responsibilities.

MR. BAIOCCHI: Are you heavily involved in dealing wt
st eel head on coastal streans?

MR EDMUNDSON: Yes.

MR BAIOCCHI: Is it true when you wite letters on
behal f of NMFS that you and ot her biol ogists working for
NMFS need not be attorneys to cite the provisions of the
Federal Endangered Species Act?

MR, EDMUNDSON: That's correct.

MR. BAI OCCHI: Thank you.

h

Do the provisions of the Federal Endangered Species Act

apply to Salinas River southern steelhead as a |listed
t hr eat ened speci es?

MR. EDMUNDSON. Yes, sir, they do.

MR. BAI OCCHI: Thank you.

Has NVFS reconmended as critical habitat that Salinas
Ri ver commenci ng at Sal i nas Dam downst r ean?

MR. EDMUNDSON: Recomended? | assume you are
referring to critical habitat?

MR. BAI OCCHI: Yes.

MR. EDMUNDSON: Critical habitat has been proposed for
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that area, yes.

MR BAICCCHI : It's true that the U S. National Mrine
Fi sheries Service has not adopted critical habitat at this
time?

MR. EDMUNDSON: That's correct.

MR, BAIOCCHI: NMFS has made that recommendati on?

MR. EDMUNDSON: The status is as proposed.

MR. BAIOCCHI: Do you know when the period will be when
they finally adopt that?

MR. EDMUNDSON: No, | do not.

MR. BAIOCCHI: Has NWFS consulted with the U S. Arny
Cor ps of Engineers regarding the enlargement of Salinas Dan?

MR. EDMUNDSON. Not to my know edge.

MR. BAIOCCHI: That hasn't got started yet. Ckay.

I want to refer you to CSPA Exhibit C. CSPA Exhibit C
was taken fromthe Cal Fed Bay-Delta programand it shows
various provisions of California and Federal Endangered
Speci es Act concerning conpliance in its docunent dated
March 1998.

I wonder if you can briefly describe the take
definition.

MR. EDMUNDSON: Take?

MR. BAIOCCHI: Wth respect to the steel head.

MR, EDMUNDSON: As it is described in act --
MR

BAI OCCHI : Yes, sir.
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MR, EDMUNDSON: -- take is defined as harm harass,
kill, hunt, pursue or to engage in activities as such
Little bit | onger, based on ny recollection.

MR. BAI OCCHI: Thank you.

Briefly please explain the conponents of the habitat
conservation plan under Section 10(A)(2)(a) as shown on Page
4 of CSPA Exhibit C. If you go to Page 4, kind of help
gui de you.

MR. EDMUNDSON. Ckay. A conplete description of the
activity or activities sought to be authorized, commopn and
scientific nanmes of the species sought to be covered by the
permit, as well as the nunber, age and sex of such speci es,
if known, the inpacts which will likely result fromthe
proposed taking, what terns the applicant will take to
nmonitor, mninize and mitigate such inpacts, the funding
that will be made available to inplenment such steps, the
procedures to be used to deal with unforseen circunstances,
what alternative actions to such taking the applicant
consi dered, and the reasons why such alternatives are not
proposed to be utilized, such other neasures that the U S.
Fish and WIldlife Service or National Marine Fisheries
Service may require as necessary or appropriate for purposes
of a conservation plan, such as an inplenmenting agreenent
that spells out the roles and responsibilities of al

parties.
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MR. BAI OCCHI: Thank you.

Wthout reciting it, could you briefly, if you can,
descri be the contents of an HCP, which is a Habitat
Conservation Plan. 1t comences on the bottom of Page 7 of
this docunent, but it goes on for a spell?

MR. EDMUNDSON. O the habitat conservation plan?

MR. BAIOCCHI: The contents under (D) on Page 7 (D).
HCP contents.

Coul d you describe it briefly as opposed to reading it?

MR. EDMUNDSON: Ckay. It is very simlar to ny |ast
recitation that | read fromthis document. It includes the
full description of the activity, species to be affected,
the action area, the inpact area, |evel of inpact, and
mtigation or alternatives considered to mninize that
i mpact. And there should be sone kind of intent to estimte
take fromthe inpact.

MR. BAIOCCHI: To the best of your know edge, has the
U S. Arny Corps of Engineers recomended a habitat
conservation plan for the Salinas R ver directly bel ow the
Sal i nas Danf

MR. EDMUNDSON. Not to my know edge.

MR. BAIOCCHI: That is because you have not consulted
with themyet?

MR. EDMUNDSON: That's right.

MR. BAIOCCHI: The last question, which is a very
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fundamental question, as a biologist for NVFS do steel head
and other fish species need water to survive?

MR. EDMUNDSON. Yes. Yes, they do.

MR. BAIOCCHI: | want to thank you very, very much for
traveling all the way down from Santa Rosa on two days and
to testify at this hearing.

That concludes the direct questions, M. Brown.

H O BROWN. Ckay, M. Baiocchi.

Cross-exam nation, Ms. Cahill; you are up.

M5. CAHI LL: No questions. Thank you.

H O BROM:. M. Slater.

MR. SLATER: Just a couple.

---000---
CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY THE CI TY OF SAN LU S OBI SPO
BY MR SLATER

MR. SLATER. M. MEwan, is it your testinmony that the
director establishes priorities for steel head restoration?

MR MCEWAN: In the sense that the director, of course
is the top person in the Departnent. Yeah, the director
establishes priorities for all aspects of the Departnmnent.

MR. SLATER: In other words, that wouldn't be your
responsibility, correct?

MR. MCEWAN: Not to have the final say, no.
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MR. SLATER. And you testified that the Salinas R ver
had not been specifically included within your report.

MR. MCEWAN. That's correct, as specifically included
as a streamspecific issue or neasures.

MR. SLATER:  Thanks.

Has the director specifically identified the Salinas
River as a priority stream systenf

MR. MCEWAN. Not to nmy know edge, there has been no
mention of prioritization at all.

MR. SLATER. Did the Departnment of Fish and Gane
protest the City's application for an extension of tine?

MR. MCEWAN: | don't know the answer to that.

MR. SLATER. Are you aware that representatives from
City met with both representatives fromU. S. Fish and
Wldlife and the California Department of Fish and Gane in
est abl i shing survey protocols for this project?

MR. MCEWAN: No, | am not.

MR. SLATER. And did you bring any witten evidence
with you today or can you cite us to any witten evidence
that woul d suggest that the Department presently considers
the Salinas River as a priority streamsystem for steel head
restoration?

MR. MCEWAN. Can you repeat that, please?

MR. SLATER. Did you bring any evidence with you today

or can you cite us to any evidence sonmewhere el se that we
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m ght go and | ook up which woul d suggest that the Salinas
Ri ver system in particular, is a priority for steel head
restoration?

MR MCEWAN: No, | can't.

MR. SLATER: Do you have any personal know edge of the
Sal inas River systen®

MR. MCEWAN: Not a lot, no. But to a certain degree.
Mostly as the Salinas R ver as a whol e.

MR. SLATER. Wbuld you know whet her or not the

Department presently stocks striped bass behind the Salinas

Dan®?
MR. MCEWAN:  Striped bass behind Salinas Danf?
MR. SLATER  Yes.
MR. MCEWAN. | am not aware of that activity, no.

MR SLATER: M. Titus, sane question. Are you aware
of or do you have any know edge of whether the California
Departnment of Fish and Gane presently stocks Sal i nas Dam
wi th non-native striped bass?

MR TITUS: | do not know.

MR. SLATER: They are natural predators of steel head,
aren't they?

MR. TITUS: They can be a predator, yes.

MR MCEWAN. Can | clarify that? You said natural --

MR. SLATER. Thank you for correcting ne. They are a

predator and they are a non-native species?
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MR MCEWAN:  Yes.

MR. SLATER. And M. Edmundson, how | ong have you been
with the National Mrine Fisheries Service?

MR. EDMUNDSON. About a year.

MR. SLATER: \What was your prior job responsibility or
prior enployment before coning to NMFS?

MR. EDMUNDSON: | was environnental specialist for the
Bureau of Reclamation South Central California area office.

MR. SLATER: In that capacity did you have an
opportunity to engage in Section 7 consultations on behal f
of the Bureau with NWS?

VR. EDMUNDSON: Yes.

MR. SLATER. While you have been enpl oyed at NMFS have
you had the opportunity to engage in Section 7 consultation

VMR. EDMUNDSON: Yes.

MR. SLATER. And based upon your prior experience, if
you will assune that a federal project to be carried out by
the Corps of Engineers would constitute both nmajor, unquote
federal action, could you briefly describe the process that
woul d be undertaken in connection with a Section 7
consul tation?

MR. EDMUNDSON: Ckay. Well, the Corps would nake a
det erm nati on whet her that action surpassed the nay affect
threshold for the species under the Endangered Species Act

If the may affect threshold had been surpassed, the Corps
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would initiate consultation with National Marine Fishery
Servi ce.

At that tinme if it was an informal consultation we may
be able to determ ne, working with the Corps, the action
woul d not |ikely adversely affect steel head, in which case
the Corps would nake that determination along with a
bi ol ogi cal assessment and file that with National Marine
Fi shery Service and request their concurrence.

If at that tine the National Marine Fishery Service
concurred with the not likely to adversely affect
determ nation, that would end consultation

If the Corps of Engineers did not conclude that the
action was not likely to adversely affect or if they did
conclude that it was not likely to adversely affect and
Nati onal Marine Fishery Service did not concur, then we
woul d nmove into what is referred to as formal consultation

A formal consultation includes a biological opinion
with an incidental take statenent.

MR. SLATER: That concludes the process?

MR. EDMUNDSON: Under the Endangered Species Act. That
is assuming that after receiving the Corps' biologica
opi nion the National Marine Fishery Service nmade a
conclusion that the action with the incidental take was not
likely to jeopardi ze the continued exi stence of the ESU

MR SLATER: And assune with ne for a second, that the
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opi nion came back to the effect that there would be
jeopardy. Wat woul d happen in that instance?

MR. EDMUNDSON:. The National Marine Fishery Service
woul d recomend reasonabl e and prudent alternatives to the
action that would not result in jeopardy or not result in
j eopar dy.

MR SLATER  Pardon ne, but it seenms to ne that there
are three potential inpacts or possibilities. One, no
i mpact. Two, formal consultation, in which case an
i ncidental take permit is granted. O three, a potential
jeopardy in which case there nmay be alternatives suggested.

Correct?

MR. EDMUNDSON: That is a sinplification that is
roughly correct.

MR. SLATER  Thank you.

No further questions.

H O BROW: Staff?

---000---
CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY STAFF
MR SUTTON:. M. Titus, do you have any additiona

estimates of the popul ation of steelhead in the Salinas

Ri ver drai nage beyond the 1965 estinmate of approxi mately 500

adul ts?
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MR TITUS: No, | don't.

MR SUTTON: Are you personally familiar with the Upper
Salinas River habitat area in the drai nage?

MR. TITUS: Not personally, no.

MR. SUTTON: Do you have any information on the present
contribution -- let ne back up.

You heard description this morning of what is called
the canyon area bel ow the Salinas River Danf

MR TITUS: Yes, | did.

MR. SUTTON: Do you have any information on the present
contribution of that area to the present spawning or rearing
habitat or activity in the Salinas River drainage?

MR TITUS: No, | don't.

MR. SUTTON. Thank you

M. Edmundson, you indicated that the Salinas R ver had
been proposed as critical habitat. Can you be nore specific
in that regard, what areas? Has the entire drainage been
proposed as critical habitat? O what subareas within that
have been proposed?

MR. EDMUNDSON: The entire drai nage that has anadronous
access or the anadronobus portions of the stream such as the
main stem fromthe dam downstream and t hose portions or
tributaries that still have anadronmous access.

MR. SUTTON: In designating that as critical habitat

is that recognized that the activity concerning steel head is
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a seasonal activity or is it a year-round activity? Howis
it viewed in terms of access?

MR EDMUNDSON: In ternms of whether or not it is
included in the critical habitat?

MR SUTTON: In ternms of -- let ne throw an exanple and
see if | understand. Steelhead do not nornmally mgrate up
or downstreamin md sumrer; is that correct?

MR EDMUNDSON: Not what we woul d term anadr onous
nm gration.

MR SUTTON: Wuld the designation of critical habitat
require mnimm-- for exanple, mninmumflows or m ninmum
tenperature conditions or other environmental conditions to
be present during those periods of the year when you woul d
not expect anadronmous mgratory activity?

MR. EDMUNDSON: The critical habitat designation
i ncl udes the substrate, the water colum and riparian area.
To the extent that water tenperature and flow are a
conponent of habitat, and the adverse nodification of that
habitat woul d be consi dered as adverse nodification of
critical habitat.

MR. SUTTON:. M question is: Does that condition apply
all year round or is critical habitat viewed as during the
time when the fish are present or likely to be present in a
particul ar streamreach?

MR. EDMUNDSON: | will give you a general answer. For
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instance, if you made or soneone nade the argunent that fish

do not reside in the streamduring a certain period from
say, X nonth to Y nonth, therefore, there is no need for
mai ntaining a wetted habitat. If the water in the stream
was necessary to mmintaining the riparian area, however,
then that would be a conponent of critical habitat and
woul d be an effect on critical habitat.

MR. SUTTON. Thank you

H O. BROAN. Kat hy.

Counsel or.

M5. MAHANEY: M. MEwan, are you personally famliar
with the canyon stretch bel ow the Salinas Danf

MR MCEWAN:  No.

M5. MAHANEY: Are you aware of any managenent recovery
activities that Fish and Game has actively engaged in al ong
the Salinas River or may be engaged in?

MR. MCEWAN: For steel head, specifically?

M5. MAHANEY: Yes.

MR MCEWAN: No, | amnot aware of, other than fish

that were being planted in the Arroyo Seco River, which is a

tributary to the Lower Salinas.

M5. MAHANEY: M. Titus, the sane question: Are you
aware of any activity?

MR TITUS: | amnot aware of any nanagenent

activities, no, other than what Dennis nentioned in the
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Arroyo Seco.
H O BROMN: Redirect.
---000---
REDI RECT EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY MR BAI OCCH
MR BAICCCHI : Dennis, there was di scussion here about

barriers, various that allegedly prevent upstream migration
Coul d you pl ease coment on barriers and how steel head can
nm grate upstream please?

MR. MCEWAN. Yeah. There was testinony earlier that 15
feet was a barrier for steel head. There is really -- there
are two things that you have to | ook at when you assess a
barrier. In ny experience | found that nost people
overestimate barriers. |In other words, they underestinate
the ability of steel head to surnount barriers.

The two maj or things that need to be addressed in
determ ni ng whether a particular inpedinent may be a
barrier, whether it is natural or artificial. Nunber one is
that the barrier needs to be | ooked -- the protection
barrier needs to be | ooked at over a variety of flow
regi mes.

For exanple, | was on a field trip with a few of our --
two of our fisheries engineers. This was on the Arroyo

Seco, as | mentioned, a tributary to the Lower Salinas. W
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were | ooking at potential barriers. 1In this case these were
low flow crossings in the Arroyo Seco drai nage. W were out
there in the mddle of the river at a really significant
stormevent, and the river was flooding. This particular
barrier that they were assessing was non-visible. You
couldn't even see it. There was just a rolling wave over
the top of this barrier, quote-unquote, barrier. However,
if you were to go out there in the mddle of the sumer
with mninmal flow and see a drop structure where the road
crosses that may be ten foot high and no pool belowit, then
you woul d assess that, yes, that is a definite barrier. But
you need to see it during the opposite extremes. Hi gh flows
have a tendency of snpbothing out barriers. The additiona
vol ume of water nakes the drop less and in sone cases
conpletely elimnates the drop

Barriers need to be | ooked at over a variety of flow
regimes. And, also, | should add to that that during the
m gration period of steelhead, which is primarily in that
part of the world winter and spring, when those heavy fl ow
events occur, which is when they are actively nigrating, a
ot of these so-called barriers are not barriers at all

The second thing is that barriers have -- there are
many attributes, factors that go into a structure as to
whet her or not it is a barrier. It is not just the

el evation, gain or loss in this case. Not just how high the
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barrier is. The configuration of the pool belowthe
barrier, belowthe falls, if it is a falls or cascade, is
very inportant, and al so the geonetry of the barrier
itself.

If it is just a straight drop or if it has any sort of
hori zontal conponent to it as well. For exanple, a | ot of
artificial barriers, small danms, they nmay not be very high
but they have an apron, a concrete apron that extends
downstream so that the fish not only have to junp high
enough, they have to junp a vertical component as well --
excuse ne, a horizontal conponent as well.

So in the case of you may have a six-foot high
artificial dam if there is a |long concrete apron, that
could be a very significant or conplete barrier

The conditions that occur that all ow steel head to
surnount a barrier, and | should add al so that for the
anadr omous sal noni ds, steel head are probably the greatest
| eapers and have the greatest ability to surnount barriers
than any of the other sal noni ds, anadronous sal noni ds.

If you have a pool depth that is approximtely 1.25
times the length of the drop, in other words, if you have a
pool depth that is one and a quarter -- excuse ne, one and a
quarter of the existing drop in depth of that pool, then
that is -- it is at least that, then that is an idea

conditi on because steel head have to be able to gain enough
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velocity on their upward thrusting as they are noving
t hrough the water column straight up before they break the
water. So, you have to have sufficient pool depth. As |
mentioned, if the geonetry of the structure is straight up
and down then that is an ideal condition for themto
surmount a barrier.

It is my understanding, |ooking at various references,
two references that | have seen, that if conditions are
i deal , steel head can surnmount barriers 14 to 15 feet high
That seens to be about the nmax. Anything over that, they
probably cannot get over, irrespective of the other
conditions. But |I think it was testified that ten foot was
a maxi mum for steelhead. |If the conditions are right,
steel head can junp higher than ten feet. |t appears to be
14 or 15 feet high.

MR. BAIOCCHI: M. Titus, do you agree wi th Dennis'
concl usi on?

MR, TITUS: Yes, | do.

MR. BAIOCCHI: M. Ednundson, do you agree with that
concl usi on?

MR, EDMUNDSON: Yes, | do.

MR. BAI OCCHI: Thank you.

| have one nore, and that is: Wen we were talking
about the various habitats for steel head, spawni ng habit at

and rearing habitat, one of the things we didn't get into
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was the flows into the |agoon areas, Salinas River
| agoon.

I wonder if you can kind of tell us a little bit about
the I agoon and what it does for the steel head?

MR. MCEWAN: The | agoons --

MR. SLATER. M. Brown, this exceeds the scope of cross.

H O BROMWN: M. Baiocchi.

MR, BAIOCCHI: You are the commander.

H O BROMWN: Can you point out where you have that in
direct?

MR. BAIOCCHI: Well, yeah. | canread it to you. It
depends on your interpretation.

| think this really takes care of it. | said, please
briefly explain all of the life stages of steel head such as
spawni ng habitat, rearing habitat. And one -- | don't know
that | want to go too far with this. | want himto put it
on the record.

When steel head, the little guys, mgrate out of the
systemand into the | agoon area, the |agoon has a purpose.
And that is what | wanted Dennis to testify to.

H O BROMN:. M. Slater?

MR. SLATER: | don't renmenber asking any questions or
any of the staff nenbers asking any questions related to
this subject on cross. The subject is redirect, | thought.

H O BROW: | stated it has to be on cross, so | am
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going to sustain the objection.

MR. BAIOCCHI: Okay. Thank you.

| have one nore, please.

St eve Edmundson, before coming to NMFS you were at the
Bureau of Recl amation, right?

MR. EDMUNDSON:  Ri ght .

MR BAICCCHI : Prior to the Bureau of Reclamation,
where did you work as a fishery biol ogist?

MR. EDMUNDSON: | worked as a fishery biologist for
ei ght years for the Federal Energy Regul atory Conmi ssion as
a senior project analyst specializing in instreamflows and
fish nmortality issues.

Before that | worked five years for the EPA as a
speci al i st on anadronous and resident fish in the Upper
Pot omac and Anacostia watershed. And before that | had an
appoi ntnent with the Departnent of Agriculture and Nati onal
Cceani ¢ and At nospheric Administration. A total of 15 year
as a biologist.

MR. BAIOCCHI: Thank you very nuch.

That concl udes nmy redirect.

H O BROM: Recross.

M5. CAHI LL. No questions.

H O BROM:. M. Slater.

MR SLATER: Yes. Just one second.

---000---
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RECROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY THE CITY OF SAN LU S OBI SPO
BY MR SLATER
MR SLATER This is directed to M. MEwan

Testifying about barriers, | thought I would try to put

sone context to this discussion. CALSPA Exhibit, | believe
it is BB-- actually it is CC, the foundation for this was
laid by M. Ashley. | show you a picture, actually two

phot ogr aphs.

Can you descri be those photographs for the record?

MR. MCEWAN: They appear to be -- it is difficult to
tell on the top one. It appears to either be a fill-type
structure, a dam or it could possibly be a natura
structure. | can't tell.

MR. SLATER. Wbuld you | ook at the bottom phot ograph
and, assum ng that purports to be the same structure, can
you tell us about the girth or breadth of that structure?

MR. MCEWAN. Well, it spans the entire stream Judgi ng
by the photograph, it looks to be a hundred to 200 feet
wi de.

MR SLATER  \What about in the other direction, in
ot her words --

MR MCEWAN. It is difficult to tell. 1It's |ooking

five, ten foot, anyway, possibly even 20. | can't see the
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toe on the upstreamside. So | can't tell if it slopes both
ways or a structure that is straight across and has an apron
fill.

MR. SLATER: Assunming that that is an accurate
depiction of the present circunstances, at the tine that the
phot ograph was taken, would that structure be a substantial
i mpedi ment to upward steel head nigration?

MR MCEWAN. It would be an inpedinent. | think | can
say that. Now, whether or not it is a conplete neet
barrier, I would have to know -- | would have to know ot her
factors. | have to -- | can't tell what the pool depth is.
It 1ooks shallow, but | can't tell.

MR. SLATER. The answer to the question is, yes, it is
a substantial inpedi nent?

MR. MCEWAN: Coul d you ask the question?

MR. SLATER. Do you believe that that structure at that
time constitutes a substantial inpedinent to upward
steel head m gration?

MR. MCEWAN. To say substantial, | would have to know
nore informati on about it.

MR. SLATER. Do you agree that it is an inpedinent?

MR MCEWAN: Yes. | think | can say it is an
i mpedi nment .

MR. SLATER. Thank you

H O BROM: Staff.
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MR. EDMUNDSON. M. Brown, can | clarify an answer to
a question raised by M. Sutton?

H O BROMAN. Yes, you may.

MR. EDMUNDSON:. | probably didn't give you a very good
answer to your question, which was an excellent question
regardi ng how the National Marine Fisheries Service under
ESA woul d regard a section of river that wasn't presently
containing listed species.

In the inplenmented regulation it refers to inpacts that
interfere with the |listed species essential behavior
requirenents to feed, breed or seek shelter. So, to the
extent that the action, either flow or no flow, whatever the
action nay be affected, those essential behaviora
requirenents to feed, breed or provide shelter, it would be
an inpact.

H O BROM: M. Baiocchi, does this conclude your
panel and your direct testinony?

MR BAICCCH : Yes, M. Brown.

H O BROMN: M. Scarpace, do you have sone exhibits
you would like to offer into evidence?

MS. SCARPACE: W have one nore witness after this
panel .

H O BROM: You have one nore w tness

M5. SCARPACE: That doesn't fit into this panel. |

wanted to excuse this panel
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H O BROMN: This panel is excused.

MS. SCARPACE: Call Robert Baiocchi.

H O BROWN. Ckay.

M. Baiocchi, you have taken the oath, | believe.

MR BAIOCCCHI : How rmuch time do we have?

H O BROMN: You have two hours for your total direct.
So you are at about three and half hours right now total.

MR, BAIOCCCHI: It is two hours?

H O BROMN: You have two hours total right now for
your direct.

MR. BAIOCCHI: Do you know how nmuch tine has been taken
up?

H O BROM: About three and a half hours. So we will
gi ve you an additional 20 minutes to conplete yours.

MR. BAIOCCCHI: What | will try todois | will try to
be as brief as | can.

H O BROM: That woul d be hel pful.

MR. BAIOCCHI: Even though | did spend a lot of tine on
the oral, on ny oral testinony.

H O BROM: You have taken the oath; is that correct?

MR. BAIOCCCHI: Yes, | have. Yes, sir.

H O. BROMN: Pl ease proceed.

M5. SCARPACE: M. Baiocchi, could you briefly state
your qualifications.

MR BAIOCCHI: | ama water rights expert. | qualified
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at Bay-Delta hearing in 1992 as water rights expert, and
have spent a lot of time in preparing for hearings and doing
things like that, filing protests, filing conplaints, and
using the water right process in attenpting to get adequate
mtigation nmeasures for fish, water quality, et cetera.

M5. SCARPACE: Did you submit a witten statenment for
the Board as an exhibit?

MR BAIOCCCH : Yes, | did.

MS. SCARPACE: |s that statenment true and correct?

MR BAIOCCCHI : Yes, it is.

M5. SCARPACE: What is your opinion as a water rights
expert about the Board's hearing process in this hearing?

MR. BAIOCCHI: Well, to begin with, particularly in
1992, | prepared for a |lot of hearings before this Board.
That is when Chairman Don Maughn was chairman, the | ate Don
Maughn, and Walt Petit at that time -- I'mtrying to
renenmber. He was chief of the division of water rights.

W were given a lot of, what | believe, sufficient and
reasonable tine to prepare for a hearing, 25 or 30 days.
And | was the guy that was -- that was doing, bringing
together -- | was like a clearing house, bringing together
t he expert wi tnesses, bringing together the exhibits, making
copies of all those docunments and getting it off to staff.

In this process here, | could not believe it. | am

really offended. W were given fromthe time | submitted
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the -- | mailed the exhibits and testinony and et cetera, it

was 14 days of which seven days were either weekends and

one holiday, which -- what happened was so unreasonable. |
was working -- | ama one-man staff. | have no help. | was
working late hours. | was working weekends, and | was
wor ki ng -- anyway.

In ny viewthe process and tine frame for subnittal of
expert w tness testinobny was unreasonabl e.

M5. SCARPACE: Based on your opinion as a water rights
expert, can the Board order nandatory daily flow
requirenents fromthe existing Salinas Damto protect the
sout hern steel head species and other fishery and aquatic
resources of the Salinas River directly downstream bel ow t he
exi sting doonf

MR. BAIOCCHI: Yes, they can

M5. SCARPACE: Can you describe the public trust duties
of the Board in this regard?

MR. BAIOCCHI: The Board has a responsibility, in ny
opinion, to protect the public trust assets. And what are
the public trust assets? Those public trust assets are the
fish, wildlife, water quality for the people, et cetera.

M5. SCARPACE: Based on your opinion as a water rights
expert, did the Board order nandatory daily flow
requirenents fromthe existing Salinas Damto protect the

sout hern steel head resources and ot her fishery resources of
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the Salinas River downstream bel ow t he dan®

MR. BAIOCCHI: No, they did not.

M5. SCARPACE: Do you -- can you give an opinion as to
how t hese resources shoul d be protected?

MR BAIOCCHI: Well, | was heavily involved in small
hydros, and we filed a nunber of water rights applications.
And during that period of time, the applicants for water
rights would cone in and they woul d have hydrol ogy records.
They woul d have done instream flow studies to determ ne the
amount of water to be rel eased bel ow the damto protect
fisheries.

In this case here | was amazed where the stream fl ow
rel eases from Salinas Dam are being ignored by the Gty of
San Luis Obispo.

M5. SCARPACE: Wuld you -- do you have any opinion as
to whet her the approval of this expansion of the dam woul d
constitute unreasonable use of the state's water?

MR. BAIOCCHI: Yes. In ny view w thout having any
rel ease -- water being released fromthe damto protect
downstream fishery, public trust fishery resources, that
woul d constitute the unreasonabl e use and diversion of use
of the state's water.

M5. SCARPACE: | would like to direct your attention to
CSPA Exhibit HH | believe that it is the Salinas R ver

Project Standing Operation Procedures dated 1997, and
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specifically Page |V-4,

And can you tell me what is the first gauging station
where they check for downstream fl ows?

MR. BAIOCCHI: Based on the docunent it is H ghway 58
bridge. Based on ny information that bridge is nine mniles
downstream from Sal i nas Dam

M5. SCARPACE: The first nine nmiles there is no gaugi ng
station?

MR. BAIOCCHI: According to this docunent, yes, nmm'am

M5. SCARPACE: Do you feel that there should be other
gaugi ng stages or at |east checkpoints?

MR. BAIOCCHI : Well, | would say this, based on ny
experience in dealing with water rights: The Board on many,
many occasions has required full-tinme gaugi ng devices bel ow
danms to record flows in the river. And why full-tine?
Because in one situation on the North Fork Feather River
P&E had a staff gauge. And the operator, damtender, would
go out and take a reading at 10:00 in the nmorning and go
back and drop the flows down. The flows that were reported
was the flows that were reported at 10:00 a. m

In that case there | filed a conplaint with FERC, and
we got full-time gauging devices on the North Fork Feat her
Ri ver, P&E s Rock Creek Cresta Project.

M5. SCARPACE: Can you sumarize your additiona

comment s?
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MR. BAIOCCHI: Yes. Very briefly, in nmy testinony I
hit on the due diligence argunment by the City of San Luis
Qhispo. | find it hard to believe -- | think that the due
diligence argunent by the City flies in the face of Section
1241 of the California Water Code, and that gives the Board
-- if sonmeone does not put to beneficial use water that they
have a vested right within five years, you can say, "That is
it. This has been going on for 58 years." As | understand,
the testinony that | have read for the San Luis Obispo, the
San Luis Obispo experts, they want another ten years of
extension of tine. | could be wong. That is stuck in ny
head, and so | questioned that.

Finally, under key issues, nunber seven, the approva
of the City of San Luis Cbispo's position would result in
adverse inpacts on public trust resources on the Salinas
River in the event the Board does not order mandatory daily
flow requirements at the existing damto protect the public
trust southern steel head species and their habitat,

i ncluding other fish and aquatic species and their habitat
directly bel ow the dam

And under key issue nunber seven, the question is
rai sed, "What conditions, if any, should the State Board
adopt to avoid or mtigate any adverse inpacts on public
trust resources that woul d otherw se occur as result of the

approval of the projects?"
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As stated beforehand, the Board could order nandatory
daily flow requirements at the existing damto protect the
public trust southern steel head species and their habitat,
i ncluding other fish and aquatic species and their habitat
directly bel ow Sal i nas Dam

That concludes ny oral testinony.

M5. SCARPACE: One nore question. Wuld you request
the Board to issue an interimstreamflow requirenent since
this process may involve protracted litigation?

MR. BAIOCCHI: Yes, nost definitely. | believe it'd be
reasonabl e on the Board's part to order interiminstream
flow requirements from Salinas Damto protect the public
trust assets.

MS. SCARPACE: As an interim measure?

MR. BAIOCCHI: As an interim neasure until we get
through this entire process and pernanent instream flow
conditions are ordered by the Board.

M5. SCARPACE: Thank you.

H O BROWN: Ms. Cahill, do you have cross?

M5. CAHI LL: Just a very few

---000---
/1
/1
/1

11
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CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY THE CI TY OF PASO ROBLES
BY Ms. CAHILL

MS. CAHILL: Good afternoon, M. Baiocchi.

MR. BAIOCCHI: Good afternoon. How are you?

M5. CAHI LL: Fine, thank you.

Do you renenber when the hearing notice that first
specified the hearing issues did issue in this matter?

MR. BAIOCCHI: Yeah. | got it faxed from Katherine
M owka on the 17th, but it is nmy understanding that it was
i ssued on the 15th. | did not receive it on the 15th.

M5. CAHILL: At that time it required -- it originally
required people to submit the nanes of their experts by
Septenber 24th; is that correct?

MR BAIOCCCH : Yes, ma' am

M5. CAHILL: That was just a week after you received
the notice?

MR. BAI OCCHI: Yes.

MS. CAHILL: In fact, that date was l|ater extended to
the foll owi ng Monday because the NO form had not been sent
with the notice; is that correct?

MR, BAIOCCHI: That's correct.

M5. CAHILL: So, in other words, in slightly over a

week fromfirst seeing the issues, the issues in the hearing
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notice, you were required to list all your experts?

MR. BAIOCCHI: Yes.

M5. CAHILL: Then in the follow ng week, it was
approxi nately one week later, then in that deadline that you
were required to submit all of your witten testinony of
your experts and ot her exhibits?

MR. BAIOCCHI: Yes.

M5. CAHI LL: That gave you only one week fromthe tine
you received other parties' testinony to go over their
testimony and prepare for this hearing?

MR. BAI OCCHI: Yes.

M5. CAHILL: In your experience are those unusually
short tinme franes for Board hearings?

MR. BAIOCCHI: Very, very unusual

M5. CAHI LL: Thank you.

H O BROM:. M. Slater.

MR SLATER Yes. W do have cross-exani nation.

---000- -
CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY THE CI TY OF SAN LU S OBI SPO
BY MR SLATER

MR. SLATER. M. Baiocchi, do you -- CALSPA filed a

process in opposition to the City's request for an extension

of time, correct?
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BAIOCCHI : That's correct, in 1991.

SLATER: In 19917

3 3

BAIOCCHI:  Yes, sir.

MR. SLATER. Did you -- do you recall seeing a copy of
this letter?

M5. CAHILL: M. Slater night provide copies of that
letter to other parties.

M5. SCARPACE: Perhaps identify it for the record.

MR. SLATER. |I'msorry, was just -- your Honor --

H O BROAN: Address your questions to me, please.

MR. SLATER: It just cane to our attention by virtue
of M. Baiocchi's testinmny, and so | have not had the
opportunity to make a copy of it. It is part of the record.
It is a Board letter to M. Baiocchi regardi ng the content
of their protest and the issues to be heard at this hearing,
and it is dated March --

MR. BAIOCCHI: | amreading this real fast, M. Slater.

H O BROM: Just a mnute.

MR. SLATER. | will be happy to make copi es.

H O BROMN: Copies to the parties and then we will
tal k about the letter.

MR. BAIOCCHI: May | ask a question?

H O BROM: Do you have -- not yet.

Do you need any assi stance on those copi es?

MR SLATER: I think we do.
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H. O

MR

MR.

MR.

BROWN. Jim can you hel p or Kathy.
BAIOCCH : In reference to that letter --
SLATER. There is no question pendi ng.

BAIOCCHI : In other words, we can't address that

until the letter cones back?

H. O

BROWN. Not until you are asked a question.

Go ahead, ask the question around the letter. W will

try to get copies. We'Ill cone back to the letter.

MR.

SLATER. M. Baiocchi, you have appeared before the

State Water Resources Control Board before, correct?

MR.

MR

MR.

MR.

advocat e

H. O

MR

You

BAIOCCHI :  Yes, sir.
SLATER: On a nunber of occasions.
BAIOCCHI:  Yes, sir.
SLATER. Do you consider yourself to be a vigilant
of fishery interest?
BAIOCCHI:  Yes, sir.
SLATER: And --
BAIOCCHI : May | explain?
BROWN. Up to you, Counsel or.
SLATER: | amsatisfied with the answer.

have personally participated in a nunber of State

Board hearings, correct?

MR.

MR.

BAIOCCHI : Yes, sir.

SLATER. And you have prepared a nunber of protests

raising fishery interests, correct?
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MR.

MR

BAIOCCHI : Yes, sir.

SLATER: Wyuld you estimate how many protests you

have fil ed against water projects in the state of

Cal i forni a?

MR

MR.

MR

MR.

BAIOCCH : Pretty hard. | would say hundreds.
SLATER:  Hundreds?
BAIOCCH : Yes. Fromday one, yes, Sir.

SLATER. Have you either personally prepared or

participated in the filling of public trust conplaints

agai nst water projects in California?

MR.

MR

BAIOCCHI :  Yes, | have.
SLATER: Coul d you estimate how many?

BAI OCCHI : Dozens, perhaps. A dozen or two or

SLATER  Dozens or --
BAIOCCH : A dozen or two, put it that way.

SLATER: Have you also filed conplaints regarding

Fi sh and Gane Code Section 59377

MR.

BAIOCCHI : Well, | utilized California Fish and

Gane Code 5937 in protests that | filed and al so perhaps in

sone conplaints that |I've filed. And the point being is

t hat

| am an advocate of the | aw.

MR.

MR.

MR

SLATER. So the answer is yes or no?
BAI OCCHI : Repeat the question

SLATER: Have you filed conplaints raising the
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i ssue of the application 5937?

2

BAIOCCHI : Yes, | have.
SLATER: Coul d you estinmate how many?
BAIOCCH : Sorry, | can't count them

SLATER  Too many to count?

5 2 3 3

BAIOCCCHI : Alot. Alot.

MR. SLATER: Have you -- has CALSPA, sorry, filed a
protest against the City of San Luis Obispo's wastewater
reuse project on the San Luis Cbi spo Creek?

MR. BAIOCCHI: | amglad you brought that up. Yes, we
have.

MR. SLATER: Has CALSPA filed protests against the
Mont erey County Water Resources Agency in its recent request
regardi ng the Nacimento Project?

MR. BAIOCCHI: Yes, we have. | prepared that docunent.
| also filed a conplaint -- | amsorry, | amout of order

MR. SLATER:  Should the Board conply with its own
regul ati ons regarding the inplenentation of Fish and Gane
Code Section 5937?

MR. BAIOCCHI: O course, provided it's consistent with
5937, because 5937 is very clear

MR. SLATER. The answer is yes or no?

MR. BAIOCCHI: Again, the answer should they conply to
5937? O course.

MR. SLATER: Do you contend that the Board's
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regul ations are inconsistent with 59377

MR. BAIOCCHI: They coul d because they -- they m ght
have been. Based on ny understanding or |ack of
under st andi ng, they may have been anended whereby | have not
seen the amendnents to that provision.

MR. SLATER. So you have no opi ni on?

MR. BAIOCCCHI: | have no opinion. It appears to ne,
based on -- when | submitted nmy witten testinony, | had a
bookl et dated 1997. | utilized that booklet. GCkay. And

had been calling dowmn to the State Board requesting when is
t he new publication going to be published, the new
regul ations. And | kept getting a no. So | utilize that
1987 docurent that they were distributing to the public,
they being the State Board and their staff.

MR. SLATER: The answer is you have no opini on?

MR BAICCCH : Fine.

MR. SLATER: Do you believe that the City of San Luis
Qoi spo is the owner of Salinas Danf?

MR. BAIOCCHI: The owner of the Salinas Damis the Arny
Cor ps of Engineers.

MR. SLATER. And is it your contention that the listing
of steel head as federally threatened species is inportant
i nformati on, new information, that is not considered by the
El R?

MR. BAIOCCHI: Well, | can't really say if it was
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considered or not considered in the EIR but it is new
i nformati on based on ny 1991 protest.

MR. SLATER. Are you aware that the City intends that
any transfer of the damfacilities fromthe Corps to either
the County or to the Gty would be subject to a Section 7
consul tation between NMFS and the Corps?

MR. BAIOCCHI: | would presume that to be true.

MR. SLATER. Do you have any -- Strike that.

Here today do you have any recomendati ons for flow

rel ease as a condition of the Board granting this extension?

MR, BAICCCHI: | would refer that flow rel ease to Felix
Snmith.

MR SLATER  Wich is?

MR, BAICCCHI: | don't know. Felix and | have tal ked
about it.

MR. SLATER. But you have no individual opinion?

MR. BAIOCCHI: No, | amnot s fishery expert.

MR. SLATER. A water rights expert?

MR. BAIOCCHI: Yes. But | deal with fish every day.

MR SLATER In the event that there were releases --
Strike that.

Do downstream punpers have any inpact on the anount of
wat er which is contained within the main sten®

MR. BAIOCCHI: | have not reviewed any anal ysis on

that. | just analyzed Salinas Dam
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MR. SLATER. So you have no know edge of whet her
At ascadero Mutual Water Conpany's punping activities have
any effect on the main stem flow in the nmain stenf

MR. BAIOCCHI: No, sir. But | mght add one thing,
this material here was subpoenaed by Lorraine fromthe State
Board, and | haven't had the opportunity to go through
it. | have gone through a little bit, two or three, four
docunents. And that would give me the insight that | need
to understand how the Salinas River works, water
ri ghtsw se.

MR. SLATER: You have no opinion as you sit here today
about whet her groundwater punping in the Atascadero and Paso
Robl es area woul d have any inpact on the flow of water in
the main stenf

MR BAICCCH : You nean surface flows?

MR SLATER  Bot h.

MR. BAIOCCHI: | would refrain fromusing the word
"inpact." They nmay have a -- some kind -- of course, they
are going to have a reduction on fl ows.

MR. SLATER:. So you agree --

MR. BAIOCCHI: Inpact is like, bing. Reduction is
t hi s.

MR. SLATER. Do you agree that downstream punpi ng coul d
affect the quantity of flowin the main stenf

MR. BAIOCCHI: Yes. | would presune, but |I have not
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seen any data on that. There is no analysis, nothing.

MR. SLATER: If the Board were to require a rel ease,
how woul d it insure that water which was rel eased for
i nstream pur poses coul d be nmade available for fish and not
been punped by downstream users?

MR. BAIOCCHI: Now, what | would say is that here the
Board has an opportunity for conjunctive uses. By releasing
water fromthe damat all times, daily, all tinmes, 24 hours
a day, sone kind of nmnagenent plan could be put together
where the City of San Luis Ohispo is neeting the flow
requirenents for the trust assets and is al so neeting
downstream wat er needs.

MR. SLATER. But you are not aware of any present Board
order or investigation regardi ng downstream punpi ng on the
Sal i nas River?

MR. BAIOCCHI: Like |I said, | have gone -- | have not
put it into evidence yet, but | have gone through a few of
these, and it's really opened ny eyes. | can't -- | read
thembriefly last night. And | think this is very, very
inmportant. This gives the historical informtion concerning
deci si ons made by the State Board on the Salinas River. But
| don't have that kind of nenmory where | read sonething once
and | can renenber it the next day.

MR. SLATER: Your answer is as you sit here today you

have no opinion, correct?
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MR BAICCCH : Fine.

MR. SLATER. Are you aware -- do you have any know edge
of whether the City of San Luis Cbi spo has adopted a water
conservation plan?

MR. BAIOCCHI: | heard that in testinmony.

MR. SLATER: You have no personal know edge?

MR BAICCCH : No, | have not reviewd that.

MR. SLATER. Do you have any know edge whether the City
of Paso Robles and the City of Atascadero have water
conservation plans?

MR. BAIOCCHI: | have no know edge.

MR. SLATER. M. Baiocchi, is it your testinony that
CALSPA and nmenbers of the public have inadequate notice of
this project?

MR. BAIOCCHI: | amglad you brought that up. Due
process. Due process was not served by the Board in this
manner .

MR. SLATER. So the answer is yes?

MR, BAIOCCCHI : | have a letter that | want to submt as
an exhibit. Your office -- |I've got a copy of it. | sent
it to Walt Petit, is dated October 7th. | made a nunber of
copies. | have themin ny file which I would like to

include in the record. But due process was not served.
That is based on ny opi nion.

And how did | reach that opinion? | |ooked at the
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public notice. | looked at the parties that were copied. |
then went to CSPA Exhibit H and | saw all the water rights,
nanes of the water rights used. | said, "Ch, ny God. Wit
a mnute."”

MR. SLATER. M. Baiocchi, when did you first file your
conpl ai nt on behal f of CALSPA?

MR BAIOCCHI: | didn't file a conplaint. | filed a
formal protest in 1991.

MR. SLATER. Thank you for the correction.

When did you first file your protest?

MR. BAIOCCHI: It was in 1991. | can't give you the
day.

MR. SLATER. What year is it now?

MR BAI OCCHI :  1999.

MR SLATER Were there a series of letters that went
back and forth between you and the State Water Resources
Control Board between 1991 and 19997

MR. BAIOCCHI: There certainly was. There were several
letters, and based on my opinion the State Board, Division
of Waters Rights was attenpting to disniss the CSPA protest.
And | had a difficult tine in trying to preserve the protest
standings. It was very, very difficult.

MR, SLATER: M. Brown, | would like to mark a letter
for identification. | amnot sure, Kathy, what the exhibit

nunber is. It would be a City exhibit.
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H O BROM: |s that the March 24th letter?

MR SLATER Yes, it is.

M5. MROWKA You proceed, and | will give you that
nunmber in a nonment.

MR. SLATER: M. Baiocchi, do you have a copy of this
letter in front of you?

MR BAIOCCHI: It is -- | amsorry.

Wt hout having to go through all this thing --

MR. SLATER. | will help you, M. Baiocchi

Do you recall receiving -- is that your nane on the
first page?

MR. BAIOCCHI: It certainly is.

MR. SLATER. Can you tell us who the letter is signed
by on Page 3?

MR. BAIOCCHI: Chief of Division of Water Rights.

MR. SLATER. Does the letter carry a date stanped on
Page 2 and 3?

MR BAIOCCCHI : March 24, 1999.

MR. SLATER. | call your attention to Page 2, second
par agr aph.

MR, BAIOCCHI: Yes, sir.

MR. SLATER: Can you take a second and read the
contents of the second paragraph

MR. BAIOCCHI: It is a bunch of clainms by the Division

of Water Rights.
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MR. SLATER. Do you recall receiving this letter?

MR. BAIOCCHI: If this is the letter that advised ne
that we had to provide evidence or the protest would be
di sm ssed, yes, | really remenber the letter.

MR. SLATER: So the answer is you recall receiving the

letter?
MR. BAIOCCHI: | have to read this thing thoroughly to
find out if maybe -- maybe Katherine who wote the letter --

Do you know, is this the letter of which you were --

you want ed evi dence?

MR. SLATER: | am sorry.

M5. MROAKA: | can't testify.

MR. BAIOCCHI: Yeah. | just got inforned this was the
letter and this -- this Italian was a little bit unhappy
because | had -- and | provided the evidence to the Division

of Water Rights which preserved our protest.

MR. SLATER: You recall receiving the letter, correct?

MR, BAIOCCHI: Yes, sir.

MR. SLATER. No further questions.

M5. MRONKKA: M. Slater, if you would, |I would like to
mark that City of San Luis Obispo Exhibit 17 and that is the
March 24th, 1999 letter fromHarry M Schueller, Chief of
the Division of Waters Rights, to Robert Bai occhi,
California Sportfishing Protection Alliance.

MR. SLATER  Thank you.
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H O BROM: Thank you, M. Slater.
Staff have cross-exam nation?
---000---
CROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY STAFF
MR, SUTTON: Just very briefly, M. Baiocchi.
You have indicated that you did not have any personal
recomendation as to what the mninumdaily flow from
Sal i nas Dam shoul d be; is that correct?
MR. BAIOCCHI: | personally do not. But | believe that
matter should be deferred to Felix Smith, our CSPA
bi ol ogi st.

MR SUTTON. M. Smith has already conpleted --

MR, BAI OCCHI : | understand that.
MR. SUTTON. -- his testinony.
MR, BAI OCCHI : | understand that.

MR. SUTTON. Should the State Board require that sone
studi es be done to evaluate what the minimum stream fl ow
requi renents should be before it shoul d i npose any
requi renents on the pernittee?

MR. BAIOCCHI: Yes. Study should be conduct ed.
However, the studies should be conducted to the pernmanent
flows. However, in the interimperiod, the Board needs to

order a bypass flow so that the Board can stay in conpliance
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with 5937. It just makes sense.

MR SUTTON: And what basis should the Board use in
maki ng that determination for the interimflows?

MR. BAIOCCHI: Yes. Again, you can get a
recomendation fromFelix Smith, because we have spoken

about it. But | would rather him-- he is a biologist --

speak to that point there. W can get recomrendations from

the City. W could sit down and try to reach sone kind of a

resolve on the interimflows.

MR. SUTTON: Thank you.

H O BROM: Ms. M owka.

M5. MROWKA: M. Baiocchi, would you turn your
attention to your Exhibit E, please?

MR, BAICCCHI: | don't have it in front of ne. Let
get ny list.

MS. MROMNKA: It is a calculation of violations of the
live streampernit.

MR, BAIOCCHI: Yes. | recall the docunment. | don't
have it in front of ne, but anyway, go for it.

M5. MROAKA: | have a few questions for you on this

docunent. It is ny understanding, based on the testinmony I

heard today and other days of this hearing that it was a
1972 order of this Board that established this permt
condi ti on.

Is that al so your understandi ng?
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MR. BAIOCCHI: M. Mowka, | have a hard tine hearing
you, | amsorry. | amhard of hearing. It is not your
fault; it is ny fault.

Could you say it a little bit |ouder?

M5. MROAKA: It is ny understanding that it was a 1972
order of this Board that established the live stream
condition in Permt 5882.

I's that al so your understandi ng?

MR, BAIOCCCHI: Until | review all those records that we
subpoenaed, | can't speak to that. | don't know.

M5. MRONKA: So you are not aware of the fact that
originally this permit did not contain that condition?

MR. BAIOCCHI: Again, | would have to read all that
docurmentation there in order to find that out.

M5. MROWKA: Let nme ask you this, then, M. Baiocchi:
When you cal cul ated the dates of violation, did you
calcul ate that after taking into consideration whether or
not there was flows at the confluence of the Salinas R ver
and Naci mento River?

MR BAIOCCCHI : What | did was, first of all, this is
the Appendix K and L of the Final EIR | got this docunent
here. | went to Page 1 of Appendix A, and | start | ooking
at items like the inflow, downstreamrel eases and spill.
And based on that, that is where | cone up with nonthly zero

flows. No, | did not ook at tributary inflow
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MR. MROWKA: Thank you

When you did these cal culations, did you deternine the
nunber of days per nonth when the City was rel easi ng water
or did you assune if there was no rel ease on a particular
day there was no rel ease for the nonth?

MR, BAIOCCHI: | based it on the information in this
docunent that shows downstreamrel eases, that shows spill
and it shows inflow That was --

M5. MROWKA: Was that nonthly?

MR BAIOCCCHI : The criteria | used was inflow, because
| have it checked right here, that is on this docunent. And
downstream rel eases and spills, and that is in acre-feet.

M5. MRONKA: |If you can give ne a page nunber?

MR. BAIOCCHI: That is Page 1, Appendix A, Salinas
Ri ver Operations Mdel Summary of Results, Scenario Nunmber
One, Reservoir Capacity 23,843 acre-feet. That is Page 1
of , apparently of -- let ne go back one page -- of nonthly
nodel cal cul ations. Appendix K-A, 1945 to 1996.

M5. MROWKA: You used one criteria throughout this
cal cul ati on? You established a set of tests and that is
what you used throughout them and they did not change from
t he begi nning of the exhibit throughout the end of the
exhibit; is that correct?

MR. BAIOCCHI: What | used was this nonthly data. This

was nmonthly data, and | used the inflow data. | checked
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that. | checked the downstreamrel eases and | checked the
spill.
M5. MROWKA: Thank you. That is all.
MR. BAI OCCHI: Thank you.
H O BROMN: Do you have any redirect?
M5. SCARPACE: Just on the matter of due process.
---000---
REDI RECT EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY MS. SCARPACE
M5. SCARPACE: Was enough time given to the parties to
subpoena documents and w tnesses, that is, adequate tinme in
order to prepare for this hearing?
MR. BAIOCCHI: No. There wasn't adequate tine given.
In the past, hearings have been out here when different
folks were running it, as | renenber, 25 to 30 days. And |
am not Supernman, and 14 days really stressed it for ne.
MS. SCARPACE: That is all.
H O BROMWN. Any recross?
M5. CAHI LL: No recross.
MR, SLATER: Just for clarification.
---00- - -
/1
/1

11
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RECROSS- EXAM NATI ON OF
CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY THE CITY OF SAN LU S OBI SPO
BY MR SLATER

MR. SLATER. M. Baiocchi gave some answers to Ms.
Mowka. | believe this relates to Exhibit E.

M5. CAHI LL: Objection. That goes beyond the scope of
the redirect. M. Slater is not allowed to ask questions
that canme up on recross, only redirect. The redirect was
limted specifically to the due process issue.

H O BROM:. M. Slater.

MR. SLATER: | think that when it goes to clarificatio
of an exhibit that CALSPA has subnitted, and testinony
of fered by M. Baiocchi on recross which we haven't had an
opportunity to discuss.

M5. CAHILL: If we are going to open recross | would
have nore questions.

H O BROMWN. | sustain the objection.

Staff, do you have any questions?

Counsel has advised nme the March 24th, 1999 letter
fromM. Schueller to M. Baiocchi, California Sportfishing
Protection Alliance, is already in the record.

M. MAHANEY: Right.

H O BROM: It's been accepted in the record.

Now, Ms. Scarpace, your exhibits.
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M5. MROAKKA: M. Brown, if we might do alittle
housekeepi ng before she does her list. The State Board
staff has not yet received CALSPA Exhibits HH, I1, JJ, KK
LL or MM Unfortunately, we need a copy for our record
keepi ng.

M5. SCARPACE: We will furnish themright nowif we
can.

H O BROM: You will furnish thenf

M5. SCARPACE: They are in these boxes.

H O BROMN: Go ahead and offer your exhibits into the
record and | ets check and make sure that we have the sane
nunbers as what Ms. Mowka has. O fer themone at a tine,
if you would please. Nanme them all

M5. SCARPACE: You nean starting from Exhibit A?

H O BROMWN.  Yes.

MS. SCARPACE: Exhibit A was Use It or Lose It, the Law
Review Article that was referred to today.

H O BROMW: Do you have that?

M5. MROWKA:  Yes.

H O BROM: Go ahead.

MS. SCARPACE: Exhibit B, the Steel head and Restoration
and Managenent Plan for California by Dennis MEwan.

MR BAIOCCCHI : That is with --

M5. MROWKA: If | mght clarify that. Exhibit B Sub

(a) is portions of that. B Sub (b) is the entire docunent.
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MS. SCARPACE: Entire docunent.

Exhibit Cis California and Federal Endangered Species
Act conpliance, dated 1998.

The California Bay-Delta Program that was referred to
by M. Baiocchi in his testinony.

H O BROM: Let's have quiet in the room if you would
please. It is difficult to hear these exhibits.

M5. SCARPACE: Did you hear that one, Exhibit C?

M5. MROWKA:  Yes.

MS. SCARPACE: Exhibit D, Historical Review and Current
Status of California Steel head in Coastal Drai nages South of
San Franci sco by Robert Titus.

M5. MRONKA: | mght clarify that one. That has two
portions now. Exhibit D Sub (a) portions of that docunent,
and Exhibit D Sub (b) is the whole docunent.

MS. SCARPACE: Yes, we would like the full docunent.

MS. MROWKA: You have both entered in our record.

MS. SCARPACE: Exhibit E, Salinas Dam downstream
rel eases to protect public trust fishery and aquatic
resources, Salinas River, October 1943 through Decenber
1995.

MR. BAIOCCHI: That is the document that you and |
wer e tal ki ng about.

M5. MROWKA:  Yes.

M5. SCARPACE: Exhibit F, public trust conpliant by
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California Sportfishing Protection Alliance conplaint
agai nst Santa Margarita Ranch.

That | believe was referred to by M. Baiocchi.

MR. MROMNKA: Al we need is the listing right now

M5. SCARPACE: Exhibit G a public protest by
California Sportfishing Protection Alliance, dated January
13, 1999.

Exhibit H, Water Right Information, Salinas River WRI M5
Sunmary/ Query Report, Division of Water Rights, dated
Sept ember 16, 1999.

Exhibit I, Inflow Reginens for Fish, Wldlife,
Recreation and Rel ated Environmental Resources by Donal d
Leroy Tennant, dated July, August 1976.

Exhibit J, Oder for Reconsideration of Order Granting
Extension of Time on Certain Pernits, Inposing darifying
Pernmits and Revoking Pernits to Appropriate Water, dated
June 1, 1972.

Exhibit K, daily water use data of the Salinas
Reservoir.

Exhibit L, 100 Years of Rainfall Trends in California
by Ji m Goodri dge.

Exhibit M San Luis Obispo County nonthly precipitation
sorted by year fromthe San Luis Obi spo County Farm Bur eau,
dat ed January 7, 1999.

Exhi bit N, photos dated 9/2/99, Salinas Dam wat er being
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rel eased to North San Luis Obispo County, Salinas R ver
flowi ng north com ng through the dam

Exhibit O Letter to Interested Parties fromthe
Di vision of Water Rights, R L. Rosenberg, Chief, dated June
7th, 1977, on Permit 5881, and 5882.

Exhibit P, Application 10616, Permt 5882 and
Application 10211, Permit 5881, both dated October 9th,
1941.

Exhi bit Q Atascadero Mutual Water Conpany, 1993 water
system master plan, final report, prepared by Boyle
Engi neer Corporation, dated Cctober 5th, 1993.

Exhibit R, basic data of surface water flow diversion,
surface water quality, groundwater nmanagenent, groundwater
quality 1977. Menorandum report dated October 1978 by San
Joaquin District, California Departnent of Water Resources.

Exhibit S, Long-termviability of water supply for the
City of Atascadero prepared for City of Atascadero
Department of Water Works, prepared by The Morro G oup
dated April 1991.

Exhibit T, State of California, the Resource Agency,
Department of Water Resources Southern District G oundwater
in Paso Robl es basin, dated March 1979.

Exhibit U, a Study of Paso Robles G oundwater Basin to
Est abl i sh Best Managenent Practices and Establish Salt

hj ectives, Final Report dated June 25th, 1993.
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Exhibit V, San Luis Cbispo County Master Water Pl an
Update, Phase |, data conpilation for, dated August, 1998.

Exhibit W Water Supply Yield Study, Salinas Dam San
Margarita Reservoir River Project, prepared for the Arny
Cor ps of Engineers, dated April 1973.

Exhi bit X, Phase | Scope of Services for Salinas
Reservoir Expansion Project proposal by Cty of San Luis
oi spo, dated June 25th, 1999.

Exhi bit Y, photographs of Salinas Dam and Salinas River
of the dam downstream

Exanpl e Z, photograph of a steel head from bel ow t he
Sal i nas Dam

Exhibit AA, letter dated February 12, 1999, from Gary
Henderson to Mark Hutchinson, San Luis Obispo County
Envi ronment al Speci alist, regarding inpacts of proposed
Spani sh Caks devel opnent on the |ive stream agreenent.

Exhibit BB, witten testinmony of Phil Ashley, biology.

Exhi bit CC, photographs by Phil Ashl ey.

Exhibit DD, Phil Ashley's May 5th, 1999 letter to State
Wat er Resources Control Board.

Exhi bit EE, Phil Ashley's June 2nd, 1998 comment letter
of the Final EIR

Exhibit FF -- | think we have this m snunbered.

M5. MROAKA: Yes. | amlisting Exhibit FF as inflow

data into the Salinas Reservoir and to return flows. The
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Exhibit FF listed on our sheet has becone Exhibit MM the

duplicate of nunbering.

MR BAICCCH : MW
M5. MROVWKA: WM

M5. SCARPACE: Exhibit MMis the final nonitoring

report, Coastal Branch Phase 2, Departnment of Water

Resour ces, dated June 5th, 1998.

Exhi bit GG Operation and Mi ntenance Manual for Upper

Sal i nas River, dated 1963.

Exhibit HH, Salinas River Project, San Luis County,

California, standing operation procedures, Upper Salinas

Ri ver

Dam dated June 1997.

Exhibit JJ, letter of Cctober 7, 1999, from Bob

Bai occhi, consultant to CSPA, to Walter Petit.

Exhi bit KK, Declaration of @enn Britton, County

engi neering departnent, San Luis Obispo County, and nmteri al

submtted by M. denn Britton, dated October 8, 1999

mat er

i al requested by subpoena.
Exhibit LL, Phil Ashley water supply data.

M5. MROWKA: | am showi ng Exhibit LL as Salinas

Reservoir Monthly Operation Report, March and April, 1999,

based on M. Baiocchi's revision to us or vision to the

list.

| also need -- you skipped the explanation of II.

M5. SCARPACE: | was just -- | think it was just a
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typo. It was a repeat.
M5. MROAKA: So you are not entering Exhibit 117?
MS. SCARPACE: | don't think so.
M5. MROWKA: Thank you.
M5. SCARPACE: It was just a repeat of HH

H O BROM: Does that conclude the exhibits?

MR MROAKA: No, M. Brown. | have an extensive list
of additionally tabbed exhibits for CALSPA which I think we
have had experts testify to. | will read this list. | am
going to provide witten copy of this list for the
conveni ence of counsel here in this room | made a point to
do that by the end of this week.

If this is all qualifications and expert statenents and
testimony, this whole list. | will list for you how | have
this down.

CALSPA has used five exhibits by reference that are on
their exhibit sheet, so these are beginning with Exhibit 6.
Exhibit 6A is qualifications and experience

statenent of Fred Collins.

6B, testinony of Fred Collins.

Exhibit 7, qualifications and experience statenent by
Oto Schmdt.

8, testinmony of to Schmdt.

9, qualifications and experience statenent by Pete

Cagl i ero.
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10,

11,

Bai occhi

12,

13,

Bai occhi

14,

15,
Smi t h.

16,

17,

18,
19,
Frank.
20,
21,
Chaul et .

22,

H O

conmment .

MR.

i ncl uded

to the Board and to the Gty of San Luis Onispo and the City

testinony of Pete Cagliero.

qual i fications and experience statenent

testi mony of Bob Bai occhi

qual i fications and experience statenent

testimony of Joel Bai occhi

qual i fications and experience statenent

testimony of Felix Smith.

qual i fications and experience statenent

testimony of Tom Mora.

qual i fications and experience statenent

testimony of Fred Frank.

qual i fications and experience statenent

testimony of Leon Chaul et.

by

by

by

by

by

by

BROVN: Does that conclude the exhibits?

Bob

Joel

Fel i x

Tom

Fred

Leon

SCARPACE: | think M. Baiocchi wanted to make a

BAIOCCHI : There are two exhibits that should be

that | have in nmy possession, should be distributed
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of Paso Robles. And they are CSPA Exhibit LL and CSPA
Exhibit JJ. And | can -- if you will allowme, | will pass
it out.

H O BROMW. Have we had testinony on these exhibits?

MR BAICCCH : Pardon me, sir?

H O BROMWN:. Have you had testinony on those exhibits?

MR. BAIOCCHI: On LL, the testinobny was M. Ashley.
This relates to his testinony.

H O BROM: We will include those for consideration
and you may pass them out.

MR BAIOCCCHI: On JJ, | don't know if it was through
direct or cross-examnation with you, it was the letter of
Cctober 7 that | sent to M. Petit.

H O BROM: It is probably in the record

MR. BAIOCCHI: |Is that part of the record or do | have
to submit it?

MS. MROWKA: W have received it for our files.

H O BROAN: You nmmy pass it out.

And do we need to give that a nunber, Kathy?

M5. MROANKA: He has it already nunbered. He has that
one as Exhibit JJ on the list.

H O BROMN: Go ahead and pass those out.

You have heard the exhibits that have been offered int
evidence. Are there any objections to the acceptance of

t hese exhi bits?
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MR, SLATER: Yes, M. Brown, there are.

H O BROMW:. M. Slater.

MR. SLATER. Wth respect to CALSPA Exhibit Z,
purports to be a 1997 steel head from bel ow the Sali nas Dam
W don't believe there is an adequate foundation for
identification of this fish as a steel head, and consequently
on that basis would argue that this exhibit should not be
adm tted.

H O BROM: |nsufficient foundation?

MR. SLATER:  Yes.

H O BROMWN. Ms. Scarpace.

M5. SCARPACE: The biologist, Phil Ashley, testified
specifically that he believed by the fins and other
appearance of that fish that it was a steelhead. So | think
we have adequately identified it.

H O BROM:. M. Slater.

MR. SLATER. No personal know edge of where it was
caught, no personal know edge of when it was caught, whether
the fish was transported. On that basis we nmove that it not
been adm tted.

H O BROAN. Your objections are noted. Your concerns
are noted. And | will adnit that into evidence based upon
t he wei ght of the evidence.

MR. SLATER. W have one nore objection which is to

Exhi bit E.
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H. O BROM: Exhibit E.

MR SLATER On the basis that M. Snith indicated that
he did not prepare this docunent, which is the one entitled
Sal i nas Dam Downstream Rel eases. It purports to suggest
that there are days of violation of the live stream
agreenent before the |live stream agreenent is in existence.
W are curious as to how it was prepared and who prepared it.

H O BROAWN. M. Scarpace.

M5. SCARPACE: M. Baiocchi did testify regarding
that. And it certainly would apply as to the violations of
the live stream agreenment fromthe tine that it was enacted
in'72. He covers the entire time period. So if you
want ed, we could note your objection to the prior tine
period, but certainly it's properly |abeled as to the years
from'72 to the present.

H O BROM:. M. Slater.

MR SLATER | think we are entitled to know if M.
Bai occhi prepared the docunent, or, if not, where it cane
from

M5. SCARPACE: | believe he testified that he prepared

MR. BAIOCCHI: | prepared the docunent. Yes, sir.
H O BROMWN. Speak to ne.
MR. BAIOCCHI: On the bottomof it will be nmy initials.

BB/ and the date | did it.
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H O BROMN. You prepared the docunent?

MR. BAIOCCHI: Yes, that exhibit. Yes, sir, on the
| ast page. | normally do that.

MR. SLATER. W withdraw our objection.

H O BROM: Are there any other objections to the
acceptance of these exhibits as being offered into
evi dence?

M5. CAHI LL: The City of Paso Robles has no

obj ecti ons.

HO BROM: Wth the concerns noted, the exhibits wl

be accepted into evidence.
W are going to take a 12-minute break for the
af t ernoon.

(Break taken.)
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H O BROM: W will conme back to order

M. Ml oney, you had a request?

MR. MALONEY: | have a couple of letters | would like
to get into the record

H O BROM: Hold your talk until you come up to the
m cr ophone, M. Mal oney.

MR. MALONEY: Patrick Maloney. There were a couple of
letters | would like to get into the record.

The first is a letter that we received in our office as
of Saturday, the 16th of Cctober, indicating certain rules.
It was -- the letter that we received fromthe State Board
was nailed on the 15th of October and it was dated the 9th
of Cctober. | would like the record to show that.

The second thing | would like to put in the record is a

letter fromHatch and Parent, dated April 17th, 1999,

protesting Application 30532. | had extra copies, but |
don't have copies with ne. | will make them available. And
what -- this is the application in connection with

Naci m ent o.

| also would like to put the protest that we filed on
behal f of nunerous | andowner interests in the record.
woul d al so i ke copies of that.

H O BROM: M. Ml oney has two docunents that he
wants to adnit into evidence. | have not designated him as

a party to present evidence during this hearing.
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MR. SLATER. No objecti on.

H O BROM: Are there objections to the admi ssion of
this evidence? No objections?

M5. CAHI LL: No objection.

H. O BROMN: Since there are no objections, M.

Mal oney, | will admt those.

MR. MALONEY: Thank you.

M5. MROWKA: A bookkeeping matter. M. Maloney, you
provi ded one with one. Are you providing the second?

MR, MALONEY: Yes.

H O BROM: Al parties would |like to receive copies
of that.

MR, MALONEY: The second one.

H O BROMW:. Do you need a nunber or anything on those?

M5. MROWKA: | will just assign them nunbers.

MR. MALONEY: | have not provided you with the protest
that we filed in connection with Application 30532. It is
in that particular file, and I only have one copy and | will
provide that to all counsel by nail after the hearing.

M5. MROAKA: M. Brown, as a matter of clarification,
the letter dated February 17th, 1999, protest to Application
30532 will be Ml oney Exhibit 1.

The letter dated Cctober 8, 1999, which is a letter
fromthe Division of Water Rights to M. Ml oney on the

petition for extension of tine, Permt 5882 will be Mal oney
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Exhi bit 2.
MR. MALONEY: That has attached to it a copy of the

envel ope that canme fromthe State Board on Cctober 15th,

1999.

H O BROM: Al right.

MR. MALONEY: | will supply a copy of the protest which
can be found in file 30532 to all parties. | don't have

extra copies with ne.

Woul d you like a copy of that protest for this record
as wel|?

M5. MROWKA: Anything which is an exhibit nust be
submitted to ne.

H O BROM: Yes, we do.

MR. MALONEY: | will file -- | have one copy. | will
make anot her copy and submit it to the Board.

H O BROMW: M. Cahill, you are up.

M5. CAHI LL: Thank you. Good afternoon, M. Brown and
Board staff. The City of Paso Robles respectfully offers
this opening statement. W submitted it in witing at the
cl ose of the hearing | ast week, and we do have some extra
copies here if anyone doesn't have one and wants to foll ow
along. And | see that the Court Reporter is nodding her
head yes.

The City of Paso Robles has vital interest in the

Salinas River and in the Paso Robl es groundwater basin. The
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City of Paso Robles is |ocated on the Salinas River
approxi mately 30 niles downstream of Salinas Reservoir.
Paso Robles diverted water fromwells in or near the river
system since 1889. It supplies its habitats fromwells
drilled in the Paso Robl es groundwater basin, which is
recharged in part fromthe Salinas River

Paso Robl es has been involved in matters related to the
Sal inas Reservoir permits since 1941. Paso protested the
original application by the Corps of Engi neers and
participated in the 1941 hearings. In addition, Paso Robles
participated in trustee hearings in the 1970's, including
the hearing leading to the Iive stream agreenment and ot her
hearings on other applications on tributaries to the Salinas
that mght affect the flows in the Paso Robl es area.

In addition, Paso Robles itself ultimtely maintained a
permt for storage in the Salinas Reservoir, and it was
Pernmit Nunmber 8471. In the '50s and the '60s the Corps of
Engi neers, which was the primary water right hol der,
occasionally rel eased water for Paso Robl es and ot her
downstream users. At that time the Corps had an agreenent
with the Cty of San Luis Obispo that obligated it to
deliver 3,000 acre-feet of the yield to San Luis, and from
time to time it nmade rel eases for the benefit of Paso Robles
and other North County interests who also had permts

all owi ng storage in the Salinas Reservoir.
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In the 1990's we filed a protest when the Corps of
Engi neers petitioned to nodify the |live stream agreenent,
and that petition was ultimately withdrawn. So we have | ong
partici pated and shown consistent interest in matters
related to the Salinas Reservoir, with a constant concern to
protect downstream in-basin water users.

The first key hearing issue is whether the extension of
time should be granted. And the second key hearing issue
raises the issue of diligence. | want to go into those
because those are primarily | egal issues.

Despite the fact that the original plans of the Corps
of Engi neers anticipated greater storage, the Salinas Dam
as constructed, had a capacity of only 26,000 acre-feet, and
it was considered conplete at that size. On its face,

Pernmit 5882 of the City of San Luis Cbispo allows 45,000
acre-feet of storage, and San Luis Obispo woul d suggest to
the Board that they are sinply seeking to exercise their
existing water right, they are nerely conpleting a dam which
it was always intended to conplete

In fact, however, the 45,000 acre-foot nunber was
determned at a tinme when the plans called for Salinas
Reservoir to have that capacity. Those plans were done in
haste. | encourage you to read the final inmpact report,
Appendi x G, Pages 6 to 11, that give the history of the

project. It would amaze many of us who are invol ved now.
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The conceptual design was conpleted in April and the pernit
applied for in May. Simultaneously, design and constructio
contracts issued in May and construction started in June.
In Decenmber the reservoir was closed and it began to fill.

After all that was done, then seismc studies and
structural studies that ordinarily precede construction wer
carried out. W just don't get water rights |ike that
anynore.

As constructed, however, or after they did those
studies the Corps determined that it was not safe
seismcally and structurally to put in gates that were
originally designed in the spillway. And so they sent that
gate off to Friant Dam which is another interesting
hi storic footnote.

At that point the Corps considered the damto be
conpleted. 1t did not intend all along to raise the dam
It didn't intend at that tinme to go back and get anot her
spillway gate or eventually put in a spillway gate. Inits
1942 progress report the Corps stated that the construction
wasn't conpl ete because it hadn't put in the spillway gate.
In its 1943 progress report the Corps stated construction
was conplete and that it had elininated the 100-f oot
spillway drumgate date by filling of the gate recess to
forma concrete ogee crest on the spillway.

For decades the Corps filed permttee reports
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i ndi cating that construction was conplete, and the only
concl usion was that the Corps did consider it to be
conpl ete

The City of San Luis Obispo, which had the foll ow ng
water right, also stated early on in its progress report
that construction was conplete. |In sonme years it says
construction wasn't conplete, but it identified features
that had nothing to do with installing spillway gates and
raising the dam It was dealing nore with distribution-type
facilities.

For 30 years followi ng conpletion neither the Corps of

Engi neers nor the City of San Luis Obispo exercised one
shred of diligence to expand the dam |In 30 years there is
nothing in the Board's records and nothing in San Luis'
records that indicates there was an attenpt to raise the
dam

W believe that there was no diligence and that
downstream peopl e cane to consider that dam as pernmanent
because that was the way the owner was treating it. W
beli eve that the Board should not agree with a letter that
its staff nay have witten stating that the expansion
proj ect can be approved as nerely an extension of tine to
exercise the full face amount of the permt.

The full face anmbunt was based on hastily drawn, overly

optim stic plans drawn that were abandoned. The expansion
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project is a new project. It is requiring new design, new
seism c study, new structural neasures. The new storage
shoul d require new application just as the raising of Friant
Dam and the raising of Shasta would require a new
application.

There is a second reason why this extension of tine
cannot be granted, and that is that the time to conplete
construction under Permt 5882 expired in 1970 and it was
not extended by the Board in 1972. After 30 years of no
diligence we went into the 1972 hearings. That hearing
notice indicated that this would be consideration of both
ext ensi ons of construction and for putting water to
beneficial use, to full use, under the permts.

During the hearing there was sone di scussion that the
Cor ps woul d perhaps -- was perhaps considering using nore of
the water, but they were very vague plans. There was
di scussi on of perhaps an earthen dam upstream or downstream
very vague, and the then head of the Division of Water
Ri ghts characterized those plans as renpte.

If you would go to those transcripts, and | would
direct you to particularly to the testinony of Kenneth
Wodward who was then the Chief of the Division of Water
Rights. | believe that testinony will show that he
consi dered that an expansion or a -- not necessarily

expansi on, because they were tal king upstream or downstream
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What ever the Corps' plans were at that time were renote and
woul d likely require a new application.

In the end when the Board issued its order in June
1972, it extended the tinme to put water to beneficial use,
but it did not extend the tine to conplete construction
The | ast expansion to conplete construction expired in
1970.

So, we have now permts where the deadline for
construction expired in 1972. San Luis Obispo did not neet
that deadline and still has not net that deadline. Wereas,
expanded use of the existing reservoir has been subject of a
series of time extensions.

San Luis Obispo ought not to be allowed to revive a
construction deadline that expired in 1970 by neans of a
petition for extension of tine that was filed in 1981. The
Board had this matter before themin 1972. They could have
extended time for construction and they did not. And the
current permts reflect that. The current pernmits show 1970
for construction and 1981, which was a result of the '72
order, for putting the water to full use.

There is a third reason why you shouldn't grant this
extension. In the letter that was just handed out today,
apparently the current Chief of the Division of Water Rights
said San Luis' ability was due to factors beyond its

control. That is the fact that the Corps of Engi neers owns

CAPI TOL REPORTERS (916) 923-5447 695



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

t he project.

Well, apart fromthe fact that there were 30 years of
total non-diligence, where there is no thread of evidence
that San Luis attenpted to get the Corps to expand the
reservoir, we now have anot her fact of evidence of water
rights which is a permttee has to have sufficient control
of the diversion facilities to store the water under the
permit. And it is clear here that San Luis Obi spo has never
had either ownership or control over the diversion facility
sufficient to store the additional 19,000 acre-feet of
wat er. They have an agreenent with the Corps that let them
have water fromthe existing reservoir, but they have never
exerci sed that basic control of a water right holder as to
that new increnent of water, the additional 18,000 or so
that the expanded reservoir would store.

This is really not a matter of diligence; it is a
different matter. It is a matter of controlling diversion
It is an old Cal trout case, control of the water being
necessary to a water right. But there is also an equity
issue. The equity is in addition to the Corps and San Luis.

There were originally three other North County
permittees in the San Luis Reservoir. Two of them had their
storage permts revoked in the 1972 hearings provisionally
because they didn't have an agreenent with the Corps of

Engi neers for the delivery of water.
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In the case of Paso Robles the Corps of Engi neers had
rel eased water for Paso in the '50s and the '60s, probably
as late as 1966. So after only six years of no controllable
entitlenent, Paso's pernmt was revoked. At that sane
hearing the permit on behalf of Tenpleton was revoked
because they had no control over the reservoir. They had no
way to get the water. And | believe just recently the Board
has done that to the final permt which was for the benefit
of Santa Margarita.

So, in equity it is unfair to have the other North
County interests have their permts revoked because they
didn't have an agreenent with the Corps and to allow the
City of San Luis Obispo for 50 years nore than any others to
fail to have an agreenment for the diversion of that
addi ti onal water.

As we are running late, | don't want to take your tine
to go over everything that is in the witten opening. |
woul d hope you would look at it. Just very briefly I would
want to nention that San Luis cites to you nunicipa
preferences, and | would want you to recognize that the Gty
of Paso Robles is also a city, a nunicipality, and that this
matter is not going to be the sole determ ning factor where
you have cities on both sides. There are other cities as
well on the Salinas River downstream

Shoul d t he Board, despite those reasons, in other
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words, grant this extension, at a minimumit should
reprioritize the new water. And the Board has anple ability
to do that, and we will provide additional authorities to
that effect in our closing brief.

W note also the Board's traditional protection of
areas of origin, and we would note that this water being
taken out of the Bay-Delta, out of the Salinas River. And
the cities of Paso Robles, Atascadero, Tenpleton are
downstream they are in the watershed. They don't have
quite as many options as the City of San Luis Obispo has.

We expect our experts who are about to testify that the
expansion wi |l cause significant reductions in spills from
the Salinas River and that these spills, these spil
reductions, will effect infiltration to the alluviumof the
Salinas River and recharge to Paso Robl es groundwat er
basin. In just the last mnute or two | would like to
addr ess CEQA.

We cite in our witten version of this the Board' s own
wat er rights order, 97-05, which gives a good summary of
what your obligations are as a responsible agency. You have
to review and consider the environmental inmpacts to the
project as revealed in the EIR and the evidence of the
hearing. W agree with that.

As a responsi bl e agency, the Board is responsible for

mtigating or avoiding the significant environmental effects
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of the parts of the project which are subject to your
jurisdiction, which would certainly be surface water and
groundwat er inpacts. And thirdly, you nust neke findings of
overriding consideration if there are environnmental effects
wi thin your responsibility that you cannot avoid or
mtigate.

W woul d have you note that there was a nitigation
nmeasure in the revised Draft EIR It was rejected in the
revi sed draft because it would interfere with the yield of
the project. W believe that the Board nust exani ne that
neasure because it has to make its own determination with
regard to inmpacts. And should you reject a nitigation
measure that woul d reduce inpacts, you would have sone
overridi ng considerations.

W note that this and all of your hearings presents
serious issues. San Luis hispo has argued that the public
interest favors granting the extension because they need the
water. | think you need to realize that the public interest
al so involves the needs of downstreamentities and is within
the area of origin. And | ask you to take that into account
as well. So now !l would |ike to go ahead and put on ny
first panel

H O BROMN: Proceed.

---000---

11
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DI RECT TESTI MONY BY THE CI TY OF PASO ROBLES
BY MS. CAHILL

M5. CAHILL: | would like to begin with Dr. Priestaf.

Dr. Priestaf, would you please state your name and
spell it for the record.

DR. PRIESTAF: | amDr. Iris Priestaf, |l-r-i-s
P-r-i-e-s-t-a-f.

M5. CAHILL: Dr. Priestaf, | have just handed you a
copy of the exhibits submitted by the City of Paso Robl es.
Wul d you | ook at Exhibit 3, please. 1Is that a copy of your
qualifications?

DR. PRI ESTAF: Yes, it is.

MS. CAHILL: Is it correct and accurate?

DR PRI ESTAF: Yes, it is.

M5. CAHI LL: | would call your attention to Exhibit 1
Is that testinony prepared by you and by Dr. Todd?

DR. PRI ESTAF: Yes, it is.

M5. CAHI LL: Have you either witten or reviewed that
entire exhibit?

DR. PRI ESTAF: Yes, | have.

MS. CAHILL: Is it correct and accurate?

DR. PRI ESTAF: Yes, it is.

M5. CAHILL: Whuld you summarize for the Board, please,
your portion of that testinony.

W are going to be using overheads that are nostly just
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sunmari es and | arger versions of naterials that are in the
exhibits. Have we passed these out?

If we don't need to make these exhibits, but if we want
to, | suggest that we just give the whol e package one
numnber .

H O BROMW. That mght be the easiest. What is the
next nunber, Kathy?

MS. CAHILL: | think it would be 32.

MR. SLATER. M. Brown, if counsel would identify what
portions of the material are not covered by their witten
testimony or did I m sunderstand?

H O BROM: | think they are all going to go up on the
overhead pretty soon. Aren't they? Wuld that be hel pful ?

M5. CAHILL: | think that they are all with the
exception of the first one that is taken from Exhibit 30.

It is aslightly nodified version of a figure that is in
Exhi bit 30.

MR SLATER In Exhibit 30?

MS. CAHILL: Yes.

Dr. Priestaf, do you have the exact figure nunber?

It's actually Figure 6 in Exhibit 30.

DR PRI ESTAF: That is correct.

H O BROM: Do all counsel have a copy of this?

M5. CAHILL: Yes, they do.

MR. SLATER: Counsel, Exhibit 30 appears to be
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groundwat er in the Paso Robl es basi n?

M5. CAHILL: Yes. And this is taken from Figure 6.

MR. SLATER. | amsorry, counsel -- okay. You are
tal ki ng about that?

M5. CAHILL: Yes.

MR. SLATER: Thank you

M5. CAHILL: Dr. Priestaf, would you begin.

DR. PRI ESTAF. Thank you. If | may, | would like to
use the overhead projector. |Is that sufficiently visible?

H O BROM: That is fine. W can turn off the lights.

DR. PRI ESTAF:. | appreciate the opportunity to be
here. This is ny first slide, the Salinas River and the
Paso Robl es groundwater basin. | put this up as a
background map for you

As was discussed previously, this nap was taken from
Figure 6 of the DWR 1979 report of groundwater in the Paso
Robl es Basin, which is Paso Robles Exhibit 30, | believe.

Just to point out a very few characteristics here. You
are going to notice the Salinas River coursing fromsouth to
north through here fromthe Salinas River and then past the
conmmunities of Santa Margarita, Atascadero, Tenpleton, Paso
Robl es and San M guel. Then it proceeds on to the
confluence with the Nacimento River which is just over the
top of the map there.

Now the gray area that is shown here indicates hard
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rock. Wile the dark blue area here shows a portion of the
Paso Robl es groundwater basin as it is indicated there.

I would like to point out two background basic facts.
First of all, the river is a significant source of recharge
to the Paso Robl es groundwater basin. And second, DWR
reports conclude that the Paso Robl es groundwater basin is
in a state of overdraft.

The basi ¢ docunent | ooking at potential inpacts of the
proposed Salinas Reservoir Expansion Project is the FEIR
the Final Environnental |npact Report. And in brief, this
slide shows three of the basic conclusions of that FEIR
First, that the Salinas Reservoir Expansion Project wll
have no project-specific significant inmpact on the
downstream wat er resources. Second, assum ng an overdraft
condition in the basin, cumulative inpact on groundwater
recharge may be significant. And third, continuation of the
live streamcondition is a mitigation to protect downstream
wat er resources.

Dr. Todd and | have anal yzed the FEIR and ot her
docunents in sone depth, and we conclude that the
fol | owi ng:

W see these as inpacts of the Salinas Reservoir
Expansi on Project on downstream water resources. First,
that the FEIR significantly understates the downstream

i npacts of the project on downstream water resources. The
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reduction of downstreamflows will reduce groundwater
recharge to the Paso Robl es groundwater basin. And third,
the live stream so-called rel eases are inadequate
mtigation to protect downstream water resources.

Since the FEIR is the basic docurment |ooking at and
anal yzi ng these downstreaminpacts, we did look at it at
some extent. And it based its conclusi on on downstream
i npacts on the application of a spreadsheet nodel of
reservoir operations. And what this nodel did was it | ooked
at the water bal ance of the reservoir, and that took into
account inflows, such as runoff coming into the reservoir
and rainfall. It |ooked at outflows that include, for
exanple, live streamrel eases, diversions to the city of San
Luis Obispo, evaporation, and spills and then the live
streamrel eases also. Then it also | ooked at change in
storage. So that rounds out the water bal ance.

Two basic scenarios were run. One was the present dam
with 10,000 acre-feet per year, San Luis Cbi spo denand, SLO
demand, and the second one was with the raised damw th the
same SLO denand.

Now this denand is stated in the FEIR as including 1000
acre-feet per year of conjunctive use with Whal e Rock
Reservoir, 500 acre-feet per year of |ocal groundwater in
the South County, plus 8,500 acre-feet per year of the yield

of Salinas Reservoir in the North County.
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The study period was 1972 to 1985. That was the base
peri od, sone 24 years begi nning when the |ive stream
condition was first put into effect in June of 1972.

VWhat | would like to do in this presentation is use the
FEIR s own sunmary table to show that, in fact, the
downstream i npacts on water resources will be significant.
So let nme put it up.

This is Table 1 of our testinony, and it's taken from
the FEIR Table 3.4-13, Spill Reduction Summary. Now |
apol ogi ze for the quality of this slide. There is just
sinmply too many nunbers up here to make a good presentation
visually. But what | would like to do very quickly is
i nstead of focusing on individual nunbers, we don't really
need to | ook at individual nunmbers. | would like to wal k
t hrough the structure of the table to show what it neans.

So the years here are the various rows from 1972 down
to 1995. The bottomrow contains averages of the values up
above in that colum in the respective colums. Then what |
have done is nunbered the various colums so that we can
wal k through and see what each one of them neans.

Starting over here in Columm 1, that is sinply the
live streamrel eases. Colum 2 contains historic spills
fromthe reservoir. And then Colum 3 is the historic flow
bel ow the dam That's sinply taking the |ive stream

rel eases and historic spill and adding them So Colum 4
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is the sumof Colum 1 and Colum 2.

Looking at this part of the colums, it reflects the
simul ati ons that were done with the spreadsheet for the
exi sting dam and the 10,000 acre-feet per year tota
denmand.

Colum 4 shows the spill that would occur under these
conditions. And then Colum 5 is the total flow below the
damwith these conditions. And that total flow includes the
spill that it would have occurred plus the |ive stream
rel eases which are unchanged. So Colum 5 actually is
Colum 1 plus Columm 4.

Simlarly, the next two columms, Colum 6 is the spil
that woul d have occurred with the raised damand the sane
demand, 10, 000 acre-feet per year

Colum 7 then is the total flow below the dam that
woul d occur under these conditions; and that is the spil
that would occur with the raised dam Again, added to the
live streamreleases. So, in this case Columm 1 plus Col um
6 is Colum 7.

Let me pause here very briefly and just point out these
bottom row averages, which are very difficult to see, so
hope you would | ook at your handout. | would like you to
note that the historic spill average at the bottom of
Colum 2 is 16,175 acre-feet per year. So that is what

occurred historically.
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Now wi th the existing dam but the increased denand,
that historic spill is going to decrease to 13,474 acre-feet
per year. That is a decline of about 2,700 acre-feet per
year that is going to occur even if the existing dam stays
the sanme but demand increases. Wth the raised dam and the
i ncreased demand, then the change fromhistoric spill to
this spill is a decrease to 11,434 acre-feet, or a decline
of some 4,700 acre-feet per year. So, with either scenario
spills are going to decrease because there is going to be
nore diversions to the city of San Luis Obispo.

| would like to point out that in this analysis live
streamrel eases remain the sane. That is a premise of this
anal ysis. So, basically, we don't need to look at that. It
is a constant condition for this analysis. For that matter,
we don't really need to ook at total flows either. Because
total flows are sinmply the spills added up with the live
stream rel eases.

What really matters here, again, are the spills in
Colum 4 and Colum 6. So, noving on, and this is getting
to the dark part of the slide, nmoving on, Colum 8 is the
cal cul ated downstream fl ow reduction at the damw th the
historic existing dam And this Colum 8 is sinply the
di fference between Columm 3, which was the historic flow and
then Columm 5, which is the flow with the existing dam

rai sed demand. Sinilarly, that is just eight equals three

CAPI TOL REPORTERS (916) 923-5447 707



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

mnus five. Simlarly, Colum 9 is the difference between
the historic flow bel ow the dam and then the total flow wth
the rai sed dam and the increased demand.

The difference between Columms 9 and 8, conparing the
two, is shown in Colum 10 as project inpact. Again, that
is just the difference between the flow reductions with and
wi thout the raised dam And then Colum 11 shows that
proj ect inmpact as a percentage.

Essentially, this interpretation of the data is
msleading in that it makes a compari son back to historic
flow conditions. And those historic flow conditions are
never going to happen again. W are never going to go back
and have demands, say, from 1972 for the city of San Luis
Qhi spo. So historical flow conditions really are irrel evant
to this analysis. And the appropriate conparison that
shoul d be made is sinply between the spills with the raised
dam and w thout the raised dam

M5. CAHILL: Dr. Priestaf, you mght explain that when
you are tal king about historic conditions you were focused
on that |ast colum?

DR PRI ESTAF: Yes, ma' am

MS. CAHILL: That is where there was a division nade
using historic flows?

DR. PRI ESTAF. That's correct. So if you look at the

|l ast Columm 11, it does include a reference back to historic
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conditions. So if you get down to the bottomline of
project impact of Colum 11, it comes out to inpact of 6.71
percent, according to these cal cul ati ons.

This is Table 2 fromour witten testinony, a revised
spill reduction sumary. And the colums that you see,
Columms 4, 6 and 10 were just brought over fromthe previous
tabl e and remmi n unchanged. And all |'ve done here is |I've
subtracted out any conparison or reference to the historic
condi tions.

So here we have the conparison of -- this is the
proj ect inmpact conparison with the raised damrelative to
the existing dam and the project inmpact. It is sinply the
di f ference of those two.

Then Columm 11 is |l ooking at the revised project inpact
in terms of the percent difference, project inpact divided
by the existing damconditions. What | would |like you to
note is that now all of the other conditions are held
constant. And | ooking at the bottomline of this revised
project inmpact, it is 14.3 percent. So it's nore than
doubl ed by taking out the irrelevant historic conparison.

But we are still not quite there. Because it's already
been noted that the only inpacts are going to occur in spil
years. In years with zero spill, there is by definition no
inmpact. So all of the years that have no spill, also are

irrelevant to this analysis.
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And that brings us to the third table, Table 3, Spil
Reducti on Summary. Again, | have brought through the sane
colums that | had before, calculated as before. And in
this case we can see that the average inpact, now that we
have renoved all of those rows with zero inpact anyhow, is
now 31.2 percent. Wat | would like to point out is that i
wor ki ng t hrough these tables, | have had a systematic and
consi stent methodol ogy that the averages are of the val ues
above and that is what this 31.2 percent is. And it has
Some meani ng.

And what it means is that in your average or typica
spill year that flows are going to be reduced by al nost
one-third. So, for exanple, you can take 1984. |If there
goi ng to be trenmendous range, because again this is an
average, in 1984 there is a hundred percent reduction. Al
of the spill is gone. Now that, of course, amounts only to
161 acre-feet.

Looki ng at another year, 1973 in the top row, with the
exi sting damthe spill would have been 11,000 acre-feet.
Wth the raised damit is decreased about 4,200 acre-feet.
In other words, the project inpact is 6,800 acre-feet or
nearly 62 percent.

Anot her year to | ook at would be 1993, where with the
exi sting damspill would anmobunt to over 30,000 acre-feet.

Wth the raised damit drops by nearly 18,000 acre-feet to
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12,500 acre-feet per year or a revised project inpact of
nearly 59 percent.

VWhat | would also like to point out is you do have to
| ook at these volunes to understand what the averages nean.
So, if we | ooked at the average vol une of decrease, it would
be 4,453 acre-feet per year. Relating that back in the
conparison to the spills with the existing dam or 29, 309
acre-feet per year, then that proportion is a reduction of
15 percent if you are |ooking at the vol unes.

So, again, using the information presented to us in the
FEIR and its sumary tables, | then conclude that the
reduction of spills expressed in this table is a significant
i mpact on downstream water resources in the Paso Robles
basi n.

H O BROM: darification, if | may?

M5. CAHILL: Certainly.

H. O BROAN: You said inpact is 4,453 per year. You
mean per spill year?

DR. PRIESTAF: In a spill year; that is correct,
because there are no inmpacts in nonspill years.

Thank you, and that concludes ny testinony.

M5. CAHI LL: Thank you, Dr. Priestaf.

Dr. Todd, could you please state your nane for the
record

DR TODD: David Keith Todd, T-o-d-d.
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M5. CAHILL: Dr. Todd, would you | ook at Paso Roble
Exhi bit 2.

DR. TODD: Yes, | have.

M5. CAHILL: |Is that a summary of your qualificatio

DR. TODD: It is.

MS. CAHILL: Is it true and accurate?

DR TODD: VYes, it is.

M5. CAHILL: Could you very briefly sunmari ze your

qualifications for us.

DR. TODD:

hydrol ogy. |

My background is in the field of

have a Bachelor's degree in civil engineer

from Purdue University, a Master's degree in neteorol ogy

from New Yor k

University and a Doctorate in civi

engi neering fromthe University of California, Berkeley.

have taught at
years and was

Subsequent to

University of California for nore than 30
in charge of the water resources program

my retirement, |'ve organized a snall

consulting firmspecializing in the planning, devel opnen

and nanagenent

gr oundwat er .

of water resources particularly focusing

W are located in Eneryville, California,

we have worked on a variety of water projects involving

pl anni ng and nanagenent .

M5. CAHILL: Dr. Todd, have you written a book on

groundwat er hydr ol ogy?

DR. TODD:

Yes, | have.

CAPI TOL REPORTERS (916) 923-5447
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MS. CAHILL: What is the title of that book?

DR TODD: The second edition of the book is entitled
Groundwat er Hydr ol ogy.

M5. CAHILL: Thank you.

Wul d you | ook at Paso Robles Exhibit 1, please. |Is

that testinmony which you and Dr. Priestaf prepared for this

Boar d?

DR TODD: It is.

M5. CAHILL: Did you either wite that testinmony or
reviewit with Dr. Priestaf?

DR. TODD: | did.

MS. CAHILL: And is it accurate and true to the best
of your know edge?

DR TODD: It is.

M5. CAHI LL: Wyuld you pl ease sunmarize your
testi mony.

DR TODD: M. Brown, mnenbers of the staff, | would
like to focus on the subject of spills. | would like to
focus on the subject of spills that Dr. Priestaf has just
been tal ki ng about and particularly the relationship to
groundwat er recharge with regard to the Paso Robl es
groundwat er basin which Dr. Priestaf showed on an earlier

illustration.

The first thing to start with is to |l ook at the nunbers

whi ch she nentioned in the Table 1 that we tal ked about,
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and that was she showed on the table that the average fl ow,
historically from'72 to '95, was 17,600 acre-feet.

That water is divided in two conponents, either in the
live streamrel eases, which were authorized by the 1972
agreenment, and that anmounts to sone 1,450 acre-feet per
year, which represents 8 percent of the total water rel eased
fromthe dam

Most of it, however, some 92 percent, cones as spills,
which is sone 16,175 acre-feet per year. On a tinme basis
t hese percentages al so apply remarkably closely. In other
words, the spills which occupy 92 percent of the water
occur in 8 percent of the tinme and the |live streamrel eases
occur in nore than 92 percent of the tine.

So what we have then is a highly variable stream which
exists here with terns of high flows and very low fl ows and
that, of course, is the source of one of our problens.

A reduction in spills takes place. Wth a reduction in
spills we are going to have a reduction in recharge
downstream as Dr. Priestaf has al ready pointed out.
Basically what is going to happen is that the anount of
water that will be traveling below the damis going to be a
smal | er anpbunt, and, therefore, it will travel, because it
will be percolating, infiltrating into the ground, it wll
travel a shorter distance. It will, if it is a smaller

amount, not involve as wide a stream as wet a channel in
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terns of its water going into the ground because the
infiltration of water into the ground depends upon the
wetted area. So if you have a shorter |length and a narrower
wi dt h, you are going to have a smaller ampunt of water going
into the ground.

Al so, because we are reducing the nunber of spills by
some 20 percent, in ternms of the total nunmber that have
occurred in the last 24 years, we will have a shortened
period of tinme in which floww Il be going into the ground.
As a result of this, total infiltration is going to be
considerably |l ess than what it was before.

The I ocation of this downstreamis an inportant factor
because the factor of where this water goes nakes a big
difference. One of the problens with the EIR, in ny
opinion, is the fact that we are conparing two hypotheti cal
situations. One, a large release froman existing damand a
large release froma future dam And they are not conparing
with what is actually taking place now. The inpact of what
is taking place nowis sonething different, and that is not
determ ned and not anal yzed by the EIR

For exanple, the diversions by the City of San Luis
Qoi spo in the last 25 years have averaged sonething |ike
3600 acre-feet. The future diversions which the city of San
Luis Obispo hopes to obtain is the order of 9,000

acre-feet. And if you add evaporation on top of that, the

CAPI TOL REPORTERS (916) 923-5447 715



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

amount of water that will be taken fromthe Salinas River
will be sonething like three tines as great as it has been
in the recent period.

So that we are tal king about a dramatic difference in
terns of the total ampunt of water that is going to be
flowing in that river as a result of the charge that we are
getting into.

Now t al ki ng about the groundwater basin, which again
was shown on the map by Dr. Priestaf, we have a DWR report
whi ch was done in 1979, that is 20 years ago, that estinmate
that there was an overdraft in the basin of sonmething |like
30, 300 acre-feet per year. That nunber has been updated by
various investigators into the 40,000s. It is nowin the
m d 50,000s. W are approaching, if we build a higher dam
at this level, we are approaching an overdraft condition on
the order of 60,000 acre-feet per year. To ne this is a
significant | oss of water in terns of that groundwater
basi n.

The water that recharges the basin, according to the
Department of Water Resources, is sone 11,000 acre-feet per
year fromthe Salinas River. That represents 58 percent of
the total natural surface water recharge to the basin
itself. Figures have been nentioned before that a snaller
anmount was taking place, but a lot of the water is sinmply

returned flow from munici pal water use and from
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nonconsunptive agricultural use. So the actual new water
that is going into the ground fromsurface streans is coning
fromeither the Salinas River or fromother tributaries on
downst ream

So, therefore, the Salinas River by itself represents
the major source of natural water that is going into the
groundwat er recharge at that particular |ocation

The flow that is taking place fromthe -- of the
Salinas River at Paso Robl es has been estinmated averaging
some 70,000 acre-feet per year. But those nunbers need to
be | ooked at carefully again because of their variability.
The nmedian flow is about 35,000 acre-feet, essentially half
of what the average flowis. Because during the very wet
years, obviously, the average gets skewed. And if you | ook
at a typical dry year, which would be the nonspill years in
that half the tine, because we only spill about every other
year on the average, we are talking an average fl ow of about
5,000 acre-feet. So that the spills becone the al
i mportant aspect in terns of recharging the basin.

If we are going to get an average of 11,000 acre-feet
inand in the dry years, the nonspill years, we are only
getting about 5,000 acre-feet in at Paso Robles, clearly
we' ve got a shortage of water in terms of what is going to
mai ntain the subsurface reservoir of the Paso Robl es

groundwat er basi n.

CAPI TOL REPORTERS (916) 923-5447 717



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

As a result of this, we do have an overdraft situation
whi ch exists at the present time and seens to be increasing
fromwhat we know about the data avail abl e.

Agai n, just pointing out, the groundwater basin, again,
covers nuch of this large blue area that is |ocated right
here.

M5. MROWKA: For the reporter's sake woul d you

identify what exhibit you are pointing to or the title of

t hat sheet.
DR. TODD: | ampointing to the exhibit entitled
Salinas River and Paso Robl es groundwater basin. It is a

map showi ng the location of it and | sinply amtrying to

i ndi cate the general area of the |ocation of the basin
itself. It is inportant to locate where it is in relation
to the dam which we are sitting down here at the very
bottomof the illustration in relation to Tenpl eton

At ascadero and Paso Robl es.

MS. CAHILL: That exhibit is the first of the overheads
that are contained in Paso Robles Exhibit 32.

DR. TODD: Thank you.

Anot her point that needs to be enphasi zed here is the
subj ect of evaporation. It is nmentioned in the FEIR that
the raised damw |l have a |arger water surface area and
consequently there will be a larger evaporation. The figure

that is quoted in there specifically for average conditions
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is 1,537 acre-feet per year nore than what exists right

now. The existing loss is on the order of 3,000. So this
represents an increase of roughly 50 percent in terns of the
evaporative loss that will be taking place.

The safe yield, as calculated by the FEIR for San Luis
Qoi spo is sone 1,650 acre-feet per year of water. What this
amounts to is that the loss in terms of water fromthe basin
itself represents both the evaporative loss as well as the
guaranteed safe yield that is taking place. So,
essentially, both of these are | osses to the Salinas
basin. And because these nunbers are very close to being
conparabl e, what this ampunts to is that for every acre-foot
of water that San Luis Obispo is taking and with this raised
damwe will be losing two acre-feet of water in terns of the
basin downstream So, one gain is a loss of two in termnms of
the North County peopl e.

The live stream condition has been di scussed in great
length, and I don't need to elaborate on it, just to point
out that the rel ease of water as specified by the live
stream agreenment requires that fl ows be nade when there is
water conming into the rest above the damitself. Wat this
does is guarantees essentially if there is a release there
is a dry channel soneplace below. |t does not guarantee
that there will be water all the way down to the confl uence

with the Nacimento. It sinply says there will be a rel ease
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and that rel ease takes place when there is a dry stream So
| make the point that it stays dry even though water is
bei ng rel eased.

| call the Iive streama mnisnoner for the sinple reason
that what we are getting is a dry stream channel, which does
not produce a live stream passing on down through it.

The channel of the Salinas River after it comes out of
the upstreamrock area that has been discussed here this
norning in sone detail infiltrates into the ground. You can
thi nk of the channel as a sieve that you are pouring into
and it goes directly down into the ground. These are
per meabl e sands and gravel formations. And as a result of
that, this water nigrates down to the water table which
beconmes a part of the underflow, and sone of it goes on into
t he groundwat er basin itself.

The EIR -- the FEIR focuses on the Atascadero area
because it was stated that this represented the nost
critical condition because it was directly bel ow the dam
The Atascadero area is closest to the dam and it really is
not the one that is suffering the nost because the live
streamrel eases are closest to that and, therefore, provide
benefit to the Atascadero area. And in addition, when there
is spills taking place, the water i mediately goes into the
ground downstream fromthe damand as a result benefits

At ascadero as a result of that. So actually they are in a
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better situation than, say, Paso Robl es downstream because
they represent a distance farther away where there is going
to be | ess recharge taking place.

It is also worth noting, as discussed in the FEIR, that
there is a subbasin of groundwater in the Atascadero area,
extendi ng up towards Tenpl eton, which really represents sort
of a pocket basin, if you want to think of it, and as a
result of that, water fills up rapidly into that area so
that it obtains benefits with relatively small anpunts of
wat er .

So, what we are tal king about in terns of the dam and
the reservoir operation are really one of three choices. W
don't have any others. First of all, we either have a
spill, and a spill takes place, obviously by definition
when we are up to the spillway el evation, which nmeans that
the reservoir is full. According to the data for the | ast
24 years, the spills occur on the average about every other
year, roughly 12 out of the last 24 years. The spills |ast
for only a small portion of the tinme during each one of
t hose years, but we only have themthere for a short tine
and the rest of the tine we have mininmal amounts of flow

The live streamrel ease, as just tal ked about, occur
when we have a dry stream channel. And this occurs in nopst
of the nonths when we have base flow of groundwater coning

into the reservoir above the damitself. The reservoir is
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draining, hilly country above the damand as a result of
that that water comes down and is passed on through the dam
to the downstream benefits.

Third, we have a no release tinme, and we have a no
rel ease tine, obviously, when it doesn't fit category one or
category two, and that is when we have a wetted channel
This will typically occur two or three months during the
rainy season when there is sufficient water fromtributary
wat er draining through the area that will wet the channe
all the way down to the Naciniento River confluence. W are
wor king in one of those three categories.

What happens to the water that travels downstrean? W
have a potential pathway for the live streamrel eases which
can be shown in terms of the geology that | have summari zed
very briefly on this next slide. This is the channel
operation below the Salinas Dam The first 14 nmiles as was
di scussed this norning in connection with fisheries,
represents water flowi ng on essentially granitic bedrock
and, therefore, there is little or no aquifer and there is
little or no recharge taking place. It sinmply is a
pass-t hrough lined canal, if you want to think of it in the
sinmpl est terms.

But after it comes out of those 14 nmiles we then have
five mles of this very highly perneable alluviumbefore we

get to Atascadero. Beyond that we have four miles to
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Tenpl eton, again of aluvium and finally beyond that we have
seven nore mles of alluviumto get to Paso Robles. So,

the total distance then is 30 niles down to Paso Robles from
the dam and percol ati on takes place in those last, five and
four and seven, 16 niles that we have right there.

What happens to a live streamrelease? It is difficult
to get data on this because it is hard to docunment where the
wat er goes. But there are two or three ways that we can
ook at it, direct or indirect evidence. One is that | have
made a cal cul ation, assuming a rel ease of 200 acre-feet a
nonth. The average rel ease as we tal ked about earlier was
about 1500 acre-feet a nonth. |If you assunme that --

M5. CAHILL: Dr. Todd, do you nmean per year?

DR TODD: Well, 200 acre-feet per nonth or 1,500
acre-feet in a year is a release, | beg your pardon. If we
assune that takes place usually in about ten nmonths of the
year, that is 150 acre-feet. So | have rounded that up to,
just to be conservative to 200 acre-feet per nonth,
assum ng a wetted channel, that water com ng down of 20
feet. That's an approxi mation; that's an assunption. It
could be less; it could be nore, obviously. But | wanted a
realistic number, and | think that is a reasonabl e nunber.

Thirdly, 1've assumed an infiltration rate of one foot
per day. That is, basically, a very conservative nunber.

Wirking on the Santa Ana Ri ver between San Bernardi no and
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Orange County, we get percolation rates in the alluvium
there fromfive to ten feet during initial applications,
droppi ng down to three and four. So one is certainly a
reasonabl e sort of a nunber to assune.

If we do that, knowi ng the amount of water that is
com ng down, we know the width. W knowthe infiltration
rate, then we can cal cul ate the distance at which water
di sappears into the ground and you will have a dry channel.
That cones out to be, for these assunptions, sonmething |ike
three nmiles of alluvial channel

We just nentioned in the last slide that we have five
nmles between the edge of the bedrock condition and
At ascadero. So this says that in above average flow from
the damrelease or |ive streamrel ease never get to
At ascadero. \What it does do is it does go into the
At ascadero sub basin and, of course, is eventually gobbl ed
up by punping fromthe shall ow and sone of the deep wells,
but it is in the Atascadero area.

Anot her approach to that is informati on which we found
fromdata that was in the files of the State Water Resources
Control Board which shows that in June, June 28th and 29th
of 1972, it was decided to run an experiment to see what
happens to water when it is released fromthe dam And to
do that the val ves of the dam were deliberately opened and

1,000 acre-feet were dunped into the river dramatically in
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36 hours. A very large slug of water was suddenly rel eased
at that tinme into the river. And with that the water was
measured in terns of water levels in terms of what happened
downstream and all of that water was gone before it reached
At ascader o.

Now, 1,000 acre-feet in 36 hours is a lot nore than 200
acre-feet in a nonth. 1In fact, it is a hundred tinmes nore.
So nmy cal cul ations here saying it doesn't get to Atascadero
was verified a hundred tinmes over by this calculation right
her e.

A third piece of evidence to nake at this point is that
a study that was done for the Corps of Engineers in 1975
with regard to percolation rates in the channel estinated
that 2,000 acre-feet per day, now we are tal kinng about even
bi gger ampbunts, 2,000 feet in a day that this water under
normal conditions would never get to Paso Robles. That is
300 times what | have tal ked about right here. So the point
I want to make is that we are getting water fromthe dam
but it doesn't go very far. It is going down, nuch of it is
going into the Atascadero sub basin and only in the very big
flows do we get it far enough down to benefit the Paso
Robl es groundwat er basi n.

H O BROM: M. Cahill, that is 25 mnutes

M5. CAHILL: Could we have, like, two minutes to wap

up?
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Dr. Todd, could you just take two mnutes and --
DR TODD: | will.

M5. CAHILL: -- and sunmarize your concl usion

DR. TODD: | apol ogi ze.

The table | want to show here is show ng what actually
happens in ternms of the |last 24 years of |ive stream
rel eases. The average amount of nonths of flowis ten
nonths of a year. Wiereas, the nonths of flow at Paso
Robles is only five nonths a year. So that we are getting a
very small fraction. So water being released fromthe dam
has very little, if anything, to do with flow at Paso
Robl es.

The next point is with regard to -- we have tal ked
about the figure of 1,453 live streamrel eases. And Dr.
Priestaf showed that 4,453 acre-feet, what we woul d be
losing with the new damat that point. | would point out
that that number might even be snaller because the
entitlenent of the City of Paso Robles is 9,000 acre-feet
and they only use 8,000 feet in the nodel. So that actually
that number could, if the City needs the water, go even
hi gher than what is shown right there.

A conclusion then is that the |live streamrel ease
provides very little, if any, recharge benefit to the
downstream basins, and spills are absolutely essential to

mai ntai n t hese downstream r esour ces.
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And finally my last slide, the subject of mtigation,
whi ch was tal ked about only very briefly in terns of live
streamrel ease, is that we need a reservoir operation
criteria which will supplenent |live streamrel ease. The
live streamrelease is fine for what it is, but it by itself
cannot provide the answer that we need on it. And what we
need is sone sort of a study which hopefully will be done as
a result of the Paso Robl es Groundwat er Basin Study which
has been approved by the county and a half mllion dollars
is set aside to initiate that study.

Once we have that information we will know nore about
how wat er noves into and out of the basin and with that
gui dance we can neke decisions that will help us operate the
reservoir nore fairly and productively and nore efficiently,
optimzing it into the future.

Thank you very nuch.

M5. CAHI LL: Dr. Todd, one |l ast question. |n summary
do you conclude that the inpacts of these reduced spills are
significant on the Paso Robl es groundwat er basin?

DR. TODD: | definitely do.

M5. CAHILL: Thank you.

H O BROMW: W will go off the record for just a
nonent .

(Reporter changes paper.)

H O BROM: M. Slater, you are up first.
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MR. SLATER. It will take ne just a second.

---000---

CROSS- EXAM NATION OF THE CITY OF PASO ROBLES

BY THE CITY OF SAN LU S OBI SPO

BY MR SLATER

MR SLATER Good afternoon, Doctors. | would like to

start with Dr. Todd.

Have you ever testified before the State Water

Resources Control Board before?

DR. TODD: Yes.

MR. SLATER. Do you renenber on what?

DR. TODD: | don't recall the matter right now This

it at least 15 years ago.

MR. SLATER. Have you ever testified as an expert

witness in court before?

DR. TODD: Yes.

MR. SLATER: In fact, | assume it was you. Didn't you

qualify as an expert in the San Fernando Deci sion?

DR TODD: Yes, | did.

MR. SLATER: Do you recall what your testinbny was in

t he San Fernando deci si on?

DR TODD: Yes. W were talking about conditions of

overdraft
control or
basi n.

in San Fernando Valley and the relationship of th

managenent of the water resources within the

CAPI TOL REPORTERS (916) 923-5447

e

728



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. SLATER. Did you offer an opinion in that case
about basin operation or perennial vyield?

DR. TODD: | did.

MR. SLATER. Did you offer an opinion in that case that
a groundwat er basin ought not to be operated at a level that
was so high that it created rejected recharge and reduced
overal |l yield?

DR. TODD: That was part of the discussion of that
testi mony, yes.

MR. SLATER. And is it your opinion that high
groundwat er | evels could cause waste of water?

DR TODD: That is possible, yes.

MR. SLATER: Could you explain how that m ght happen?

DR. TODD: In the situation of the San Fernando
groundwat er basin, which is the location that you are
referring to, if you have a water table that is nmintained
at a level that is sufficiently high that you're not able to
recharge water into the ground, then as a result of that
water will be released by drainage into the stream channel
And in the case of San Fernando at that time it would have
been wasted to the ocean and, therefore, we would not have
any beneficial use fromthe water.

MR. SLATER: In your book I think, actually |I have the
second edition, my holdover fromcollege, you defined a

concept called deferred perennial yield; is that correct?
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DR. TODD: Could you show what page we are on?

MR. SLATER: Page 364. | only have the second edition
I am sure you nmust have updated it by now

DR. TODD: There are only two editions.

MR. SLATER. Only two, okay. Page 364.

DR. TODD: Yes, | have the page.

MR SLATER  There is a discussion there of deferred
perennial yield, correct?

DR. TODD: Yes, there is.

MR. SLATER: Can you pl ease descri be what that concept
is?

DR. TODD: Well, the concept of deferred perennial
yield, as indicated here on Page 364, is sinply a way of
stating that you will take nore water out of a basin at a
beginning tine in order to control on the water |evels such
that at a future tine you will be able to manage the
reservoir such that you will get a greater benefit fromit.

In other words, | like to describe a groundwater basin
as being like a surface reservoir back of a dam |If you
keep the dam full all the tine, you obviously aren't going
to get benefits in termof door storage and flood
protection. |If you keep it enpty, obviously, there is no
benefit in having the damat all. Wat you want to do is to
be able to operate the water | evel up and down wi thin sone

range between the maxi mum and m ni mum of the reservoir
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itself. That sanme concept applies here.

If we have it too full and we are |osing the water
then we don't get a benefit fromit. So we do need to
protect it by essentially pulling that down to a certain
| evel and getting it. And that is known as a deferral

MR, SLATER: Coincident with the deferral, it is
actually possible, is it not, to increase the yield of the
gr oundwat er basi n?

DR. TODD: Yes, it is.

MR. SLATER. Dr. Todd, do you know how | arge the Paso
Robl es groundwat er basin is?

DR. TODD: 1've seen the figure. |It's on the order of
25, 000, 000 acre-feet.

MR. SLATER. Do you have any reason to disagree with
t hat size?

DR. TODD: That was a nunber | believe that the
Department of Water Resources devel oped, and | have no
reason to question it because | have not done a study of the
basi n.

MR. SLATER: Do you know what the total dewatered
storage is in that basin today?

DR. TODD: | don't know the total volume. Again,
have not made a study of how nmuch water has been taken from
t he basin.

MR. SLATER: It is possible, is it not, that the Paso
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Robl es basin woul d have a deferred perennial yield nunber
associated with it, isn't it?

DR TODD: Well, | wouldn't think of it in the case
fromwhat | understand about the Paso Robl es groundwat er
basin. W have extensive punping and devel opment goi ng on
at the present tine. W do have, according to all the data
that | have seen, an overdraft, which is significant as |
think 1've already testified to. And as a result we are not
wasting nuch water going out of the basin because of high
water levels at the present time. |In fact, if we have the
overdraft of the nagnitude that has been cal cul ated, we are
tal ki ng about very | arge ambunts of water that are being
depleted fromthe basin on a continuing cunul ati ve basis.

MR. SLATER: It is your testinobny that even though you
don't know what the total amunt of dewatered storage is,
that there is no possibility that we are in a situation of
deferred perennial yield; is that correct?

DR. TODD: In terns of groundwater basin, | believe
that is correct, yes.

MR. SLATER: In your view the basin is operating in a
condition where it will receive all it can get; is that
correct?

DR TODD: No, that is not correct.

MR. SLATER. \What are the inpedinents to it continuing

to receive nore waters or water |evels as an inpedi nent?
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DR. TODD: No, | was not thinking water |evels.

MR. SLATER: Dr. Todd, can changes in the purpose of
overlying uses affect the perennial yield of a groundwater
basi n?

DR. TODD: If the change is in purpose of use affects
t he magni tudes of use and locations of use, the answer is
yes.

MR. SLATER. So the answer is yes. So, for exanple, if
| shifted fromalfalfa to nunicipal use, there night be an
i mpact, correct?

DR TODD: It's possible, yes.

MR. SLATER: Does the perennial yield of a basin
include artificial recharge?

DR TODD: It depends on the basin and how it is
operated. Perennial yield represents, hopefully, an ongoing
bal ance between water in and water out. And nmany basins are
operated with a great deal of artificial recharge,
particularly here in Central and Southern California. But
there are al so basins operated w thout any artificial
rechar ge.

MR SLATER: To the extent that a basin has artificial
recharge, is it prudent to include the artificial recharge
calculation in the perennial yield?

DR. TODD: |If one is trying to optinize a basin and get

the nost out of the storage, anal ogy again to the dam
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storage that | was just talking about, if you can put nore
water in, like putting nore nmoney into a bank, you can take
nore noney out again.

MR. SLATER. Are applied water demands artificial
recharge -- sorry, strike that.

Are return flows fromapplied water demands artificial
rechar ge?

DR TODD: | don't normally think of themas artificial
recharge. To ne artificial recharge are mannade actions or
structures which are putting water back into the ground.

MR, SLATER: |'Ill come back to that.

Dr. Todd, who is paying you to testify today?

DR. TODD: | amrepresenting the City of Paso Robles.

MR. SLATER. So that is the City of Paso Robles is
payi ng you?

DR TODD: Yes.

MR. SLATER. And, Dr. Priestaf, you as well?

DR. PRI ESTAF: Yes.

MR. SLATER. Were you hired by Ms. Cahill or the City
of Paso Robl es?

DR. TODD: Who is the question directed to?

SLATER: Each of you individually, sorry.
TODD: | was retained by the Gty of Paso Robles.

SLATER:  Not by Ms. Cahill?

3 2 33

TODD:  No.
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DR. PRI ESTAF: That is correct.
MR. SLATER: Who first contacted you regarding this
assi gnnment ?

DR. TODD: This was M. John MCart hy.

MR. SLATER: Sane for you?

DR. PRI ESTAF: Yes.

MR. SLATER. Who is M. John MCarthy?

DR TODD: Director of Public Wirks of the Cty of Paso
Robl es.

MR. SLATER. And did he give you any specific
background about this project, Dr. Todd?

DR. TODD: Yes, he did give us background.

MR. SLATER. What did he tell you?

DR. TODD: He told us that there were plans to raise
the damin order to increase the yield of the Salinas R ver
back of the Salinas Damfor the benefit of San Luis Obispo.

MR. SLATER: Did he happen to give you any witten
docunent ati on?

DR. PRI ESTAF. W were provided with the FEIR

MR. SLATER: Did he provide you with anything else,
Dr. Todd?

DR TODD: I'mtrying to think. W were given a |large
amount of docunentation, and it came from various sources.
He did give us other information with regard to punpi ng

traits and stream fl ow dat a.
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MR. SLATER. Do you know i f you have that with you here
t oday?

DR PRI ESTAF: No, we don't.

MR. SLATER. Did either of you, first Dr. Todd, did you
take any notes in connection with your initial conversation
with M. MCarthy?

DR TODD: | did not.

MR, SLATER Dr. Priestaf.

DR. PRI ESTAF: | did take notes.

MR. SLATER: Did you bring those notes with you here

DR PRI ESTAF:. | don't know of f hand.
MR. SLATER. Can you tell us -- Strike that.

How many tines did you talk to M. MCarthy, Dr.

DR. TODD: Perhaps 10 or 15 ti nes.

MR SLATER Dr. Priestaf?

DR PRIESTAF. It is probably about the sane, including
t el ephone conversati ons.

MR. SLATER. Did M. MCarthy review your testinony
before you submitted it to this Board, Dr. Todd?

DR. TODD: | sent copies of nmy testimony to M.
McCart hy.

MR. SLATER. Did he make changes to it?

DR TODD: He did not.
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MR SLATER No edits?

DR. TODD: No.

MR, SLATER. Dr. Priestaf?

DR. PRI ESTAF: There were no changes by John MCart hy.

MR. SLATER: Same question for Ms. Cahill. Dr. Todd
sorry, did Ms. Cahill nake any corrections in your

testi mony?

DR. TODD: Not that | recall, no.

MR, SLATER. Dr. Priestaf?

DR. PRIESTAF: Only indication | can recall was wanting
to include an exhibit nunber for that DWR 1979 report.

MR. SLATER: About how many hours, Dr. Todd, have you
spent on this project in total?

DR. TODD: It would have to be an estimte because
didn't have a breakdown of ny time here. It's -- | would
say a range of 60 to 90 hours sonmething |ike that.

MR. SLATER. And Dr. Priestaf, about how many hours did
you spend on this project?

DR. PRI ESTAF: Looking at Salinas Dam approximtely a
hundr ed.

MR, SLATER: A hundred hours.

And on Page 1 of your testinmony, | believe this is you,
Dr. Priestaf, you come to three concl usions.

DR PRI ESTAF: There are three conclusions as bulleted

itens.
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MR. SLATER. How long did you have to spend on this
proj ect before you cane to those concl usi ons?

DR PRI ESTAF: Well, let ne have a | ook at them here.

Bul | et nunber one canme pretty fast as Dr. Todd
nment i oned.

MR. SLATER. Could you please define "fast"?

DR. PRI ESTAF: Probably w thin one week of work. The
ot her concl usi ons probably canme within two weeks.

MR. SLATER. So you had your initial three concl usions
within a total of three weeks of work; is that correct?

DR. PRI ESTAF. O working hours, yes.

MR. SLATER: Let's see, on Page 1 of your testinony you
state that a key mitigation neasure presented in the FEIR is
continuation of a live streamcondition; is that correct?
And | guess that would be Dr. Priestaf.

DR. PRI ESTAF: Yes.

MR. SLATER: And could you define "key" for ne?

DR. PRIESTAF: In |looking at the FEIR and review ng the
executive sunmary, the executive summary presents what the
wat er resource inpacts are, what the nitigations are and
then whether or not there is significant inpact. And the
first line under nitigation nmeasures was continuation of the
l'ive stream condition.

MR. SLATER. Have you reviewed the entire EIR?

DR PRI ESTAF: | | ooked at the FEIR and focused on the
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hydr ol ogy secti on.

MR. SLATER: Did you see any reliance on the live
streamcondition within the text of the EIR other than the
executive sunmary?

THE COURT REPORTER  Wbuld you state that again.

MR. SLATER: In your review of the resources section
the water resources section of the EIR the text, did you
find any reliance on the live streamcondition as a
mtigating nmeasure?

DR PRIESTAF: It is nentioned later in the water
resources section explaining that the live streamrel eases
hel p protect downstream water resources, and it is part of
t he di scussion where they are tal ki ng about what the inpacts
are and then it tal ked about the |ive streamas protecting
wat er resources.

MR. SLATER. Anywhere in the text, other than the
executive sunmary, are the words used to the effect that the
live stream condition provides nitigation?

M5. CAHILL: If we can have Dr. Priestaf have a copy to
revi ew.

MR. SLATER. | have no problemwi th that.

H O BROM: Of the record for a nonent.

(Di scussion held off the record.)

H O BROM: Back on the record

DR. PRIESTAF: | amnot finding it, so --
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MR. SLATER. | would like then to call your attention
further on Page 1 and where you state that the only rel eases
fromthe damare to satisfy the live streamcondition. |Is
that correct?

DR. PRI ESTAF: Based on | ooking at the FEIR and their
anal ysis, they divided the water bel ow the dam as bei ng
either a spill or live streamrel eases. And | understood
that this pertains to the post 1972 period that we are
interested in.

MR. SLATER. Dr. Priestaf, is there sonmething -- Strike
t hat .

Is it your testinony that all of the flowin the
Salinas River past the damis either live streamrel ease or
spill?

DR PRI ESTAF: Yes. That is correct for the 1972 to
'95 period.

MR. SLATER: Wyuld you pl ease define bel ow the dam for
ne?

DR. PRI ESTAF:. Below the dam the spills are through
the spillway and the rel eases are out of the dam al so.

MR. SLATER. Dr. Priestaf, don't tributary inflows
contribute to the flows in the main sten?

DR. PRI ESTAF: Yes, they do.

MR. SLATER. Which is it, is it spill releases and

tributary inflows or is it just spill and rel eases?
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DR. PRI ESTAF. Water right bel ow the dam i ncl udes
spills and rel eases. And as you go further down, there wll
be tributary inflow

MR. SLATER. Thank you.

At what point on the Salinas bel ow the dam does
tributary inflow start, Dr. Priestaf?

DR. PRI ESTAF: The first major tributary that | can
think of is -- well, there is, | think, Rocky Canyon is a
tributary in the canyon area, and there are others.

MR SLATER: About how far fromthe base of the damis

t hat ?
DR PRIESTAF: | don't know of f hand.
MR. SLATER. Have you visited the site, Dr. Priestaf?
DR. PRI ESTAF: | have not.
MR. SLATER: Dr. Todd, have you visited the site?
DR. TODD: No.

MR. SLATER: On Page 2 of your testinony, | believe
again this is Dr. Priestaf, you state that high flow periods
are nost significant to recharge of the Paso Robl es
groundwat er basin; is that correct?

DR. PRI ESTAF: That is correct.

MR. SLATER: Mbdst significant as conmpared to what, Dr.
Priestaf?

DR. PRI ESTAF: As conpared to the releases for the live

stream condi ti on.
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MR. SLATER. You didn't nean to conpare that to
tributary inflow, did you?

DR. PRI ESTAF: Conparison was focusing on the operation
of the reservoir and | ooking at the high flows as spills
fromthe damand the |live streamrel eases.

MR. SLATER. Can | see the -- sorry. Can we go off the
record for just a second?

H O BROM: Al right. Of the record.

MR. SLATER. Could I call your attention to the fina
i npact report for the proposed Salinas Reservoir Expansion
Project, May 1998, Page 3. 4-48.

DR. PRI ESTAF: Ckay.

MR. SLATER. Have you seen that before?

DR. PRI ESTAF: Yes.

MR. SLATER. And you will notice the first columm under
historic flow, acre-feet?

DR. PRI ESTAF: Yes.

MR. SLATER: You see the bottom nunber which says
74,762, correct?

DR. PRI ESTAF: Yes.

MR. SLATER. \What does that represent?

DR PRIESTAF: That is historic flowin acre-feet at
Paso Robles fromthe period '72 to '94.

MR. SLATER. Have you done any anal ysis on what

percentage spill fromthe dam conprises that historic flow?
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DR. PRI ESTAF. W could do a conparison here. What is

the spill average?

DR. TODD: The spill average is 17-, 16-.

DR. PRI ESTAF: Spill is about 16,000 acre-feet per

year .

MR. SLATER. So we can basically do a nmathenmatica

calculation and find out what 16 is of 747

DR PRI ESTAF: | ndeed.

MR. SLATER. Wat would the -- sorry.

Do we know, have you done any anal ysis of what
percentage the |live streamrel eases conprise of that

74,7627

DR PRI ESTAF: The live streamrel eases are about

acre-feet per year conpared to that nunber.

MR SLATER So if we add 1,000 -- what was that
nunber ?

DR PRI ESTAF: 1,453 |live streamrel eases.

MR. SLATER. 1,453 live stream and | amsorry,
didn't wite this down, the previous nunber was for -

DR. PRI ESTAF: Average spill, 16, 175.

MR. SLATER. So, pardon ny math, ballpark, that
roughly 17- to 18,000 acre-feet, correct?

DR PRI ESTAF: Correct.

MR. SLATER. And have you done any cal cul ati ons

is

1, 453

concer ni ng what percentage of the flow at Paso Robles infl ow
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to the Salinas Dam conprises?

DR. PRI ESTAF: | have not cal cul ated that number.

MR. SLATER. | am going to show you a docunent which I
will offer proof on to authenticate, M. Brown, as --

Sorry, Kathy. City exhibit nunber?

M5. MROAKA: | will give you the nunber in a nonent.
MR. SLATER: Sure.

M5. MROAKA: | amsorry, it is 18.

MR. SLATER: | apol ogize to everybody. | will have

copies nade at the first opportunity.

M5. MROWKA: Can you please list what that exhibit wll
be titled.

MR. SLATER. Could you -- sorry, Dr. Priestaf. Could
you read the cover page of that report?

DR. PRI ESTAF: The title is Inpact of Downstream Water
Use on Salinas Reservoir Live Stream Rel eases, August 1990,
Leedshi | | - Her kenhof f.

MS. MROMKA: It is 18.

MR, SLATER: Dr. Priestaf, | believe in the first
colum there is a historical period that is a study. Can
you tell us what that historical period is?

DR. PRI ESTAF: The water years extend from 1930 to
1988.

MR SLATER: Are there inflow cal culations for the

Sal i nas Reservoir beginning, | believe, in 1933?

CAP| TOL REPORTERS (916) 923- 5447 744



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DR. PRI ESTAF: That is correct.

MR. SLATER: Are there gauge readings for the Salinas
Ri ver at Paso Robl es about nidway over?

DR PRI ESTAF: Correct.

MR. SLATER: Can you briefly peruse columm one, which
is the inflowto the dam and peruse the bill colum
regarding flows at Paso Robl es?

Can you tell nme how those two numbers roughly conpare?
Is the Paso Robl es nunber typically larger than the inflow?

DR PRI ESTAF: Yes, it is.

MR. SLATER. Are there any years -- Strike that.

Are there three years, only three years, in which flow
at Paso Robles is |less than inflow?

DR. PRI ESTAF. Wuld you like to tell me which three?

MR SLATER: | will wthdraw the question.

DR PRI ESTAF: Thank you.

H O BROMWN: W are going to take a ten-m nute break
at this time and be back at eight minutes till.

(Break taken.)

H O BROMN: Back on the record.

MR. SLATER. Dr. Priestaf, | am handing you agai n what
| believe what is San Luis Obispo Exhibit 16.

M5. MROWKA:  Yes.

MR. SLATER: \Which appears to be, | guess, Figure 61.

Dr. Priestaf, what does that -- | have just handed you
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61 of San Luis Obispo 18, can you briefly describe what that
docunent purports to show?

DR. PRI ESTAF: This is a chart entitled Annual Stream
Flow for Salinas River, Daminfl ow versus Paso Robl es
Gauge. And it shows the inflowto the Salinas Reservoir in
acre-feet per year plotted against flow of Salinas at Paso
Robl es.

MR. SLATER. What does it show with respect to inflow
to the dam as conpared to flow at Paso Robl es?

DR. PRI ESTAF: Well, it essentially shows rel ationship
bet ween the two; and nost of the values say for the inflow
to Salinas River are greater than a thousand acre-feet per
year. The Salinas River at Paso Robles, again nost of the
val ues are above 10,000 acre-feet per year

MR. SLATER: Isn't it true that the table shows that
flow at Paso Robles is typically greater than inflowto the
danf?

DR. PRI ESTAF: Yes.

MR. SLATER. Thank you

| guess, Dr. Priestaf or Dr. Todd, have you done any
anal ysi s on annual rmunicipal and industrial water production
in the Paso area?

DR TODD: Yes. W were given data on nunicipal use in
the Paso Robles area.

MR. SLATER: Do you have an opi nion about how much
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wat er Paso is presently producing from one, underflow and,
two, percolating groundwater?

DR. PRI ESTAF: The total punping by Paso Robles is on
the order of 5,000 acre-feet per year.

MR. SLATER: Do you have any know edge about the
br eakdown of that punping?

DR. PRI ESTAF: Most of it was out of underflow, perhaps
one-third if | recall, and the remainder fromthe
groundwater -- no, it was two-thirds of the underflow and
one-third fromthe groundwater basin.

DR. TODD: That's right.

MR. SLATER: | amsorry, that is one-third fromthe
groundwat er basin and two-thirds from underfl ow?

DR. PRI ESTAF: Yes.

MR SLATER Does that 4,000 acre-feet from underfl ow
sound right?

DR. PRI ESTAF: It actually sounds a little high

DR. TODD: CQur estimate, | nentioned, was 5,000 as a
total. | don't have the breakdown beyond that.

MR. SLATER: | hate to create another copy. | am going
to nake an offer to refresh recollection rather than nake it
an exhibit to get sonething on the record.

I's that okay?

MS. CAHILL: That would be fine.

MR. SLATER: Let the record reflect | am showi ng a

CAP| TOL REPORTERS (916) 923- 5447 747



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

docunent which purports to be a progress report filed by the
City of Paso Robles on its diversion, indicating the total
guantity of water used by the City of Paso Robles.

H O BROMW. M. Mloney, if you want, you nay conme up
and review t he docunent.

Ms. Cahill, is that okay?

M5. CAHI LL: That they look at that?

H O BROM: Yes.

MS. CAHILL: Yes.

MR. SLATER: Having reviewed those docunents, do you

wish to testify as to how nuch Paso Robl es produces from

under f | ow?
DR TODD: | don't see, offhand, the breakdown between
deep wells and shallow wells on this. Al | see is a total

annual figure.

MR. SLATER. Dr. Todd, would Paso Robles be filing a
statement regardi ng percol ating groundwater -- Strike that.

To the best of your know edge, does a user of
groundwat er have to file a progress report with the State
Wat er Resources Control Board?

DR. TODD: | don't know.

MR. SLATER. Do you, Dr. Priestaf?

DR PRI ESTAF: | don't know.

MR. SLATER. | guess | amgoing to have to do it the

hard way, then. W offer the series of progress reports
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whi ch purport to be filed by the City of Paso Robles with
the State Water Resources Control Board for years 1997,
1996, 1995, 1994, and attached Board nmenoranda as San Luis
oi spo Exhibit 19.

M5. CAHI LL: Could | see the whol e package, Scott?

MR. SLATER:  Sure.

H O BROAN: Are you going to make that an exhibit now?

M5. SCARPACE: | don't believe we received a copy.

MR. SLATER. W will nake the copies.

H O BROMW: If M. Slater makes copies and mails those
out, would that suffice?

M5. SCARPACE: As long as they are authenticated by the
City of Paso Robl es.

M5. CAHILL: If these are copies of docunments in the
Board's files, we have no objection to their adm ssion. But
to the extent these w tnesses have no know edge of these
docunents --

MR. SLATER. Well, it affects the credibility of the
opi nions --

H O BROM: Talk to ne.

MR. SLATER. It affects the credibility of opinions of
the wi tnesses regardi ng subjects, particularly inpacts,
where there are punpers -- sorry

The City of Paso Robl es has clained that the proposed

project is going to create an inpact on its wells. So in
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order to know whether or not there is going to be an inpact,
we need to know what baseline use is and what their own
demand is, how nuch water they have used in the past. It
has also been clained that froma public interest

st andpoi nt we ought to protect uses within the watershed.
And | amtrying to lay a foundation regardi ng what those
uses in the watershed are.

H O BROAN: You had the opportunity to put this on in
direct.

MR. SLATER: The --

H O BROMW. How are you going to get it on now with
these wi tnesses here?

MR. SLATER. | plan to authenticate the docunents
itself as part of -- well, if the witnesses don't have any
know edge of how much water the City Paso Robl es uses, then
we will let the record stand. We will w thdraw the
exhi bit.

H O BROMW: Al right.

MR. SLATER. Do you have -- Dr. Priestaf, do you have
any know edge of how much the applied water denmand is in the
Paso Robl es groundwat er basin?

DR. PRI ESTAF: No, | don't.

MR. SLATER. Do you know -- do you, Dr. Todd?

DR. TODD: Applied water, you nean the total punpage

that is taking place?
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MR. SLATER  Yes.

M5. CAHILL: If you want to see any of the exhibits,
you can.

DR. TODD: That was stated in the DWR report, and |
don't have those nunbers nmenorized. |s that one of our
exhi bits?

M5. CAHILL: It is. That's all right.

MR. SLATER. Do you happen to know where the najority
of the groundwater production in the Paso Robles basin is
occurring? East? Wst? |Is it disbursed throughout the
entire basin?

DR. TODD: | do know there is a punping for Ml water
in the western corridor, and there is ag punping scattered
t hr oughout the Paso Robl es groundwat er basin.

MR. SLATER: Do you know how | arge the surface area is
for the Paso Robl es basin?

DR TODD: Not of fhand, no.

MR. SLATER. Do you, Dr. Priestaf?

DR. PRI ESTAF: No.

MR SLATER: | will try to hurry this al ong.

H O BROMN. You are doing fine.

MR. SLATER. On Page 2 of your testinony you state
that, quote, exam nation of the data indicates that
downstream flow will be significantly reduced because of th

project; is that correct?
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DR. PRI ESTAF: Yes.

MR. SLATER: But the project won't affect tributary
inflow, will it?

DR. PRI ESTAF: The project is going to affect the water
conmng into the reservoir and dimnish that.

MR. SLATER. WII the project affect the tributary
inflow fromthe tributaries downstreamfromthe danf

DR PRIESTAF: It will not.

MR. SLATER: But it is nonethel ess your testinony that
the project will have a significant adverse inpact on
recharge; is that correct?

DR PRI ESTAF: That's correct.

MR. SLATER. Have you -- Strike that.

You haven't determ ned what percentage of the water
rel eased from-- rel eased bypass spilled fromthe Salinas
Dam what percentage of that water actually percolates into
t he Paso Robl es basin, have you?

DR. PRI ESTAF: | have not cal cul ated that.

MR. SLATER. So is it your testinony that you have no
i dea how much water at the base of the damw Il ultinmately
infiltrate the Paso Robl es groundwat er basin?

DR. PRI ESTAF: \What we | ooked at here was the inpact of
the dam and | ooking at its effect on spills which will
reduce recharge. W are looking at the relative difference.

MR SLATER: The relative difference, | see
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Do you have any opinion on how nmuch of the water that
will be captured by the proposed project would actually
infiltrate the Paso Robl es groundwat er basin?

DR. PRI ESTAF: W haven't cal cul ated that.

MR. SLATER: So you have no idea? You have no
opi ni on?

DR. PRI ESTAF: M opinion is that the Salinas Damis
going to reduce spills. That spills are the nost inportant
source of recharge down the river. | recognize that there
is tributary inflow, but the Salinas Dam controls
consi derabl e wat ershed of the river above Paso Robles, the
| argest portion of that watershed. And the water coning out
of the damalso is susceptible in its nmigration pathway to
goi ng down many miles of river channel that is characterized
by extrenely perneabl e sedi ments that have a huge capacity
for recharge. So the dimnution in spills from Salinas Dam

does nmake a difference.

MR. SLATER. | amgoing to ask the question again.
You have not -- you have no opi nion on how nuch water
rel eased or bypassed of the damw Il actually infiltrate

into the Paso Robl es groundwat er basin?

DR. TODD: W cannot give you a nunber on that.
think the testinony that we have here is that with a smaller
area that water is lost closer to the damand | ess of it

gets down into the Paso Robl es groundwat er basin because the

CAPI TOL REPORTERS (916) 923-5447 753



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

At ascadero sub basin has first call on that water. So the
| ess that cones out of the damand less is going infiltrate
into the Paso Robles basin itself on downstream

MR. SLATER. Is it your testinony, Dr. Priestaf, that
tributary inflow percolates at a |l esser rate than spill or
rel eases from the dan®

DR. PRI ESTAF: Tributary inflow, once it reaches the
Sal inas River channel, would have the sanme probability of
rechar ge.

MR. SLATER. So there wouldn't be any difference, is
that your testinony?

DR PRIESTAF: The difference is that the -- within
those snmall watersheds thensel ves that there is very little
percol ati on capacity. The real percolation capacity is
along the river itself. Again, it is a broad, sandy channe
characterized by river wash and water that enters there.

MR. SLATER:. Once the water |leaves the tributary, it is
the main stem conmingles with the water which m ght
ot herwi se be conmng fromthe dam or other upstream
tributaries, it's indistinguishable; isn't it?

DR. PRI ESTAF:. It would be indistinguishable. It
matters where it enters the channel

MR, SLATER: If there is 74,000 acre-feet of water at
Paso Robles on a |long-term average annual basis, there is no

basis to distinguish where the water cane from is there, in
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terns of recharge?

DR. PRI ESTAF: Sonme of the water is spilled fromthe
dam and sonme cones fromother tributaries. But once it is
in the channel --

MR, SLATER: But spill and tributary inflow both
percol ate, correct?

DR PRI ESTAF: That's correct.

MR. SLATER. Dr. Todd, | believe on Page 3 you testify
or you state that it is your opinion that reduction on
downstream rel eases by one-third is a significant inpact on
surface water resources. |s that your testinony? |If | am
nm sstating, please tell ne.

DR. TODD: You are tal king about the first paragraph
here and we state that the increased denand by San Luis
oi spo will reduce downstreamrel eases by al nbst one-third.
Certainly a significant inpact on surface water resources.

MR. SLATER: Doesn't percentage have sonething to do
with the total volume that is involved? Doesn't percentage
assune a rel ationship?

DR. TODD: | amnot sure | understand the question

MR. SLATER. Well, it's an old adage, Doctor, that a
| arge percentage of a small nunmber is quantitatively not
that big and a small percentage of a | arge nunber m ght be.
Do you generally agree with that?

DR. TODD: | think you are referring to the percentage

CAPI TOL REPORTERS (916) 923-5447

S

755



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that Dr. Priestaf presented on her table where she was
tal ki ng about actual percentages of inpact that were

i nvol ved there and pointed out that these would vary
depending on a large water year or a | ow water year

MR. SLATER: That is a good segue for nme. And again
believe this is Dr. Priestaf. You have Table 1 and Table 2
Table 3 that were used in your overhead. And | wll try to
focus ny coments on that.

Is it possible for me to use your Table 2 and cone to a
concl usi on about what the acre-foot, not a percentage, but
the acre-foot inpact on the project will be bel ow the dan®?

DR. PRI ESTAF: Okay. |In Table 2, if you wanted to | ook
at the project inmpact below the dam then you could | ook at
Colum 10. So for exanple, if you use an exanple | did,
1993, that the project inpact is a dimnution in the spil
of 17,758 acre-feet.

MR SLATER: In 19937

DR. PRI ESTAF: That's correct.

MR SLATER |If we look over this exhibit, at the
bottom of that, we see 2,041 acre-feet, correct?

DR PRI ESTAF: Correct.

MR. SLATER: That woul d represent what the inpact is as
spread over every year, correct?

DR PRI ESTAF: Correct.

MR. SLATER. So the inpact is 2,041. Have you done any
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anal ysis to determ ne what percentage of that 2,041 would
ultimately make it to the Paso Robl es basin?

DR. PRI ESTAF. Could you rephrase that?

MR. SLATER. Sure. The project has, according to this
chart, the project has an acre-foot inmpact of 2,041?

DR PRI ESTAF: R ght.

MR. SLATER: Average basis?

DR PRI ESTAF: R ght.

MR. SLATER. It is going to be chopping off 2,000
acre-feet of water, and nmy question is: Do you have any
opi ni on about how nuch of that water will ultinately nmake it
to the Paso Robl es groundwater basin, how much of that water
will get there?

DR. TODD: That depends on the particular year. [If we
have a dry year, essentially none of that will get there.
For exanple, 1976-77 drought, there was no water at Paso
Robl es for 31 nonths, consecutive. So that --

MR. SLATER. Wuld it be a conservative assunption to
guess, then, that that amount -- all that water was actually
goi ng --

M5. SCARPACE: | object to the question. Wat you are
giving the witness is a total fiction. This witness
previously said that the water flows down, like in 1993, at
the volunme of 17,000 acre-feet. You are averaging this

t hrough, maybe, a 25-year period, as an average, and saying
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that conmes down the river at 2,000 acre-feet a year where,
in fact, it doesn't. So what you are asking for is total
fiction and, naturally, the witness can't answer it.

H O BROM:. M. Slater.

MR. SLATER: | don't understand the objection, M.

Br own.

H O BROM: | don't either. | think it is a good
guestion. Answer if you know t he answer.

MR. SLATER. Could you read it back for ne, please?

| believe ny question was: Have done any anal ysis on
what percentage -- Strike that.

Have you -- do you have any opinion on what portion of
the 2,041 actually nakes it to the Paso Robl es basin?

DR. PRI ESTAF: The portion of the project inpacted that
is going to make it to the Paso Robles basin is going to
depend on the year and the conditions in that year

MR. SLATER: It depends and then, therefore, it would
be conservative then to assune that every drop of that
actually gets there, correct?

DR PRI ESTAF: That would be conservative.

MR. SLATER. Do you have any opinion about how nuch of
that 2,041 would actually percolate if it got there?

DR. TODD: There again what we are tal king about is a
vari abl e factor which varies trenendously. W have

someti nes 200, 000 acre-feet of water going down the river,
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whi ch gives us these very high nunbers in there. The anopunt
that is going to go sonetimes, as we just said, '76-77,
there is zero, nothing getting there at all. |In other years
there is going to be water that is going to be wet all the
way to San M guel, and you will have a | arge anount of
percol ati on taking place; and that happens in only a few
years. QOher years you're going to get a little bit.
Sonetimes the Atascadero sub basin gobbles all of it up

MR SLATER. Then it is safe to assune, isn't it,
Doctor, that of the 2041 not all of it is going to
percol ate, correct?

DR. TODD: In very wet years there will be water going
on by, yes.

MR. SLATER. That is if it gets there, correct?

DR TODD: Well, in the very wet years it's going to go
clear on down to Monterey County.

MR. SLATER: In which case we need not worry, correct?

DR. TODD: Fromthe standpoint of nanagenent of the
basin | am nore concerned about San Luis Obispo County than
I am Monterey County.

MR. SLATER. | would like to call your attention to
Table 3. Am| to understand on this chart -- what is 31
percent? Dr. Priestaf, can you explain that to ne?

DR. PRI ESTAF. That is an average of the val ues above

it. So it's the average of all those 12 odd nunbers there
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in Colum 11.

MR. SLATER: Basically, this conpares to Table 2 and
that you've elimnated the dry years or the years in which
there was zero, correct?

DR. PRI ESTAF: Correct.

MR. SLATER: You didn't nean to portray that 31 percent
was what 44 is of the |long-term average, did you?

DR. PRIESTAF:. It is sinply the average of the nunbers
above it consistent with the other col ums.

MR. SLATER. Do you know what -- do you have a
calculator -- what the project inmpact of 4,453 is of the
average spill of 29,399?

DR. PRI ESTAF: About 17 percent.

MR. SLATER: | assune the answer is again correct that
you haven't done any anal ysis about how much of this water
woul d actually percolate, reach, the Paso basin and then
ultimately percol ate, correct?

DR. PRI ESTAF: That woul d depend on the year

MR. SLATER. The answer is you haven't done any
anal ysis, though, correct?

DR. PRI ESTAF: W' ve | ooked at spreadsheets, Appendi x
K, to see what the inmpact looks like in ternms of the
dimnution of the spill. Wat it looks like in some years
is that there would be a spill with the existing dam Wth

the raised damthe entire spill, say, for a particular nmonth
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is held back and would not go downstream at all

MR. SLATER:  Year by year, if | sat down with your
Table 3 and the Draft Environnental |npact Report. Not
| ooki ng at percentages, year by year, would | conclude that
the project inmpacts were going to be any different in terms
of acre-feet?

DR. PRI ESTAF: Okay. You're looking at the Final EIR
and you're looking at this table which cones out of the
final. Wuld there be any difference in the nunbers?

MR. SLATER: Is it your testinony that the acre-foot
i mpact of this project is any -- do you -- Strike that.

Do you contend that the acre-foot inpact of this
project is any different than represented in the Fina
Envi ronment al | nmpact Report?

DR. TODD: The answer is yes.

MR. SLATER. Wuld you pl ease expl ai n?

DR. TODD: Yes. Because, again, we are going back to
i npacts and what it neans here. Wat we are conparing is
two hypothetical situations. W are assuning a historic
distribution of water with a 10, 000 acre-feet demand
conpared wi th another 10,000 acre-foot denand with a raised
dam

The actual inpacts, as | think | included in ny
testinmony, are substantially larger, with two and a half

times. Wth evaporation it is about three tines as much
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water will be taken out as a result of that. Those are the
true inpacts.

The way the FEIR was witten is nisleading, as |I think
Dr. Priestaf said at the beginning because it's talking
about two hypothetical situations that doesn't tell you what
is actually happening to the water downstreamthat Paso
Robles is going to have taken away.

MR. SLATER. So, aside fromthe evaporation, aside
from evaporation, does your analysis conclude that the per
acre-foot inmpact of the project is any different at the base
of the damthan in the Final Environmental |npact Report?

DR. TODD: Whuld you say that again, please?

MR. SLATER. Is it your opinion -- Strike that.

Do you contend that the inpact of the proposed project
on a per acre-foot basis, excluding evaporation, is any
different at the base of the damthan it is presented in the
Fi nal Environnental |npact Report?

DR. TODD: The inpact, as | have defined it, in terns
of what exists today and what has existed and what they are
tal king about in ternms of the raised dam and the increased
punpage is different than what is presented in the FEIR
It's nmuch |l ess than the actual inpact.

MR. SLATER: It is much less than the actual inpact.
Let's see, Table 1 in the chart that you put up is fromthe

Fi nal Environnental |npact Report, correct?
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DR. PRI ESTAF: That's correct.

MR. SLATER. And if we were going to calculate the
i npact of the project as considered in the EIR, what will we
conclude the inpact is, Dr. Todd?

DR. TODD: The inpact, as given in the FEIR is what is
presented on the Table 3.4-13.

MR. SLATER: The bottom of project inpact, the
| ong-term annual average is what, sir? 2,441, is it not?

DR. TODD: 2,041 under Columm 10 of Table 1.

MR. SLATER: Table 3 which -- Table 2 which is just
anot her version of the sane representation, | believe, it
shows agai n 2041, does it not?

DR. TODD: VYes, it sinply is a condensation of Table

MR SLATER. And is it your testinony, then, that based
upon the renoval of the nonflow years that the total
potential inmpact in acre-feet is 4,453?

DR. TODD: Using the assunptions nade by the FEIR
which our testimony is, is not representative of the true
i npact that will be suffered at Paso Robl es.

MR. SLATER. Do you have any opinion about how nuch
wat er needs to be released -- Strike that.

Are you under the inpression, Dr. Todd, that the
percentage anal ysis enpl oyed on Page 3 and Page 4 of your

testimony was relied upon or used in any way in the Final
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Envi ronmental | npact Report in exanining potential
signi ficance?

DR. TODD: Could you repeat that, please?

MR. SLATER. Is it your opinion that the percentages,

t he percentage analysis, really, that is on Page 3 and 4 of
your testinony was relied upon in any way by or in the Fina
Envi ronment al | nmpact Report?

DR TODD: Well, |ooking at Page 3 of our witten
testimony, the nunbers that | see here are the 30, 300
acre-feet that is given in the FEIR. The 58 percent and the
11,000 acre-feet are taken directly fromthe FEIR  The
evaporation of 1,537 acre-feet is taken directly fromthe
FEIR So is the 1,650 safe yield for the City.

| believe all those nunbers are in the FEIR

MR. SLATER. | amsorry, Doctor, is it your testinmony
that the Final Environnental |npact Report nade any
reference to natural recharge as opposed to total recharge?

DR. TODD: It gave the figure of 11,000, and it stated
that that was river recharge. And it gave the other natura
recharge. And | have sinply made a cal culation fromthe
reference that is referred to in the FEIR

MR. SLATER. So you took the analysis in the FEIR and
backed out, if you will, what was natural and what was
artificial?

DR. TODD: Wich is non-consunptive, yes.
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MR. SLATER. That other form of recharge woul d be what,
sir?

DR. TODD: That's downstream water below. That woul d
be Estrella, Arroyo and other tributaries on down towards
San M guel .

MR. SLATER. Did the 1979 DWR report give a value for
return flows fromagricultural water?

DR TODD: Yes.

MR. SLATER. Do you renenber with that val ue was?

DR. TODD: Not of f hand.

M5. CAHILL: If the witness doesn't know, he can just
say so.

MR. SLATER. If you don't recall, Dr. Todd, that is
fine.

DR. TODD: The return flows in ag are 16, 000 acre-feet
a year, and the urban return is 4,700. So that is a total
of 20, 700.

MR, SLATER Isn't it true, Dr. Todd, if | exclude
those other forns of recharge to the basin that the
percent age of inpact on your analysis would increase?

DR. TODD: The percentage that | have cal cul ated, the
58 percent, is on Page 3 of our testinony, is based upon the
river recharge as a fraction of the total surface recharge.
So it is, obviously, larger than taking 11,000 divided by

47,000, which is the total.

CAPI TOL REPORTERS (916) 923-5447 765



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. SLATER: You examined only inpact as it related to
natural forms of recharge, correct?

DR. TODD: Yes. W are concerned with surface water
i npact, and we are tal king about the surface. Return flows
represents sinply recirculation. That is water out, water
in.

MR SLATER In all circunstances, Dr. Todd?

DR. TODD: | don't know what you're referring to
specifically.

MR. SLATER: That is all right.

You nmake reference to the evaporation | osses on Page 3
of your testinony, correct?

DR. TODD: Yes, | do.

MR. SLATER. Do you know how t hat evaporation | oss
conpares to rel easing water downstream to nove water to
Paso?

DR. TODD: | think nmy testinmony pointed out the fact
that the releases for the live streamare 1,453, which is
al nost exactly the sane as increase in evaporation with the
rai sed dam

MR. SLATER: But, Doctor, have you perforned any
anal ysis or do you have any opinion of what the evapo and
ot her channel |osses would be in the event that the water
was not evaporated behind the dam but rel eased?

DR. TODD: You mean rel eased from evaporation fromthe
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channel itself?

MR SLATER Rel eased fromthe reservoir into the min
channel

DR. TODD: There woul d obviously be evaporation if
there is water flowing in the channel. However, the surface
area is going to be nuch, nuch smaller than what we are
tal ki ng about, a great big reservoir of hundreds of
acre-feet.

MR. SLATER. In any event, the evapo nunber is included
within the spill inpacts of your analysis, correct?

DR TODD: Water will evaporate fromspills, if that is
what you nean.

MR. SLATER. | mean, when you are exani ning project
i npacts associated with raising the dam you have taken into
account the evapo | osses when you cal cul ated the inpacts of
the project, correct?

DR. TODD: In the spreadsheet nodel there is a colum
for evaporation, and that is calculated on a nonthly basis,
based on the water level in the reservoir at the time. So
that it is a variable that depends upon you have 10, 000 or
40,000 acre-feet of water in the reservoir.

MR. SLATER: So the answer is yes?

DR TODD: It is a variable that depends upon the
water level in the reservoir.

MR SLATER: It's not additive, is it, Doctor? You
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don't add evapo | osses on top of spill inmpacts, do you?

DR. TODD: In the nodel it is not separated; it is
part of the nodel analysis.

MR. SLATER. Dr. Todd, are you aware of any groundwater
managenment that is presently taking place in the Paso Robl es
basi n?

DR. TODD: The only managenent that | amfanmiliar with
right nowis the study that | nmentioned in nmy testinony that
is presumably going to be starting very shortly and will
provi de an anal ysis of the water bal ance and the extent of
the overdraft, whatever it nay be under these conditions so
that we will have a better figure with regard to how water
is entering, when and where

MR. SLATER. If | can just take a quick second.

H O BROMW: W will go off the record.

(Di scussion held off the record.)

H O BROMN: Back on.

MR. SLATER. Thank you

Do you know who's participating in the study that you
nmenti oned?

DR. TODD: It is nmy understanding that the study will
be funded or has been funded by the County of San Luis
oi spo and that it will involve participation by the City,
representatives of County and a group that | have heard

referred to as the North County Forum which is
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representatives of, | believe, agricultural interests and
muni ci pal interests.

MR. SLATER. Wen you said "City," Doctor, which city
were you are referring to?

DR. TODD: The City of San Luis Obispo.

MR. SLATER. Were you aware that the City of San Luis
oi spo had offered to participate?

DR. TODD: VYes. That is stated in the FEIR They've
indicated that they were interested and willing to
participate in such an investigation

MR, SLATER: | believe this document is a CALSPA
exhibit. It may have come in, but | amnot sure of the
exact nunber.

It is a study of the Paso Robles G oundwater Basin to
Establ i sh Best Managenent Practice and Establish Salt
oj ectives, Final Report, Exhibit U

Let me ask a question. Did you reviewthis docunment?
TODD:  Yes.

PRI ESTAF:  Yes.

SLATER:. Could | ask to you | ook at Page 3-2.

3 3 33

TODD: We have it.

MR. SLATER: Down about the -- three-quarters down, the

m ddl e of the page, there is a reference that seens to
suggest that there were studies done concerning nonitoring

wells and water wells, correct?
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DR. PRI ESTAF: Yes.

MR. SLATER:. Do you have -- would you happen to know
what the identified location of the second entry, the fina
one at the bottomof the page is, or where it is on the
Sal i nas River?

M5. PRI ESTAF. Township 26 south, R 12 east.

MR. SLATER: Do you know specifically whether that is
in Paso Robles, Atascadero? It states sinply that it is
| ocated in Section 15, which is the -- which is the |ocation
-- it says between Arroyo Creek and the Salinas River and
west of Buena Vista Road, correct?

DR. TODD: Yes.

MR. SLATER. And between Hi ghway 46 east and Gold Hill
Road, correct?

DR. PRI ESTAF: Yes.

MR. SLATER. \What does it say regarding the trends of
water levels in that area?

DR TODD: It says water levels seemto be -- says seem
to fluctuate, but show no definitive trend and are raising
in Section 15.

MR. SLATER. Thank you very much. Sorry to take al
your tinme.

H O BROWN. M. Scarpace

---000---

11
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CROSS- EXAM NATION OF THE CI TY OF PASO ROBLES
BY CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY Ms. SCARPACE

M5. SCARPACE: Either of you could answer this
guesti on.

| believe your testinony indicated that the absorption
of flowfromthe Salinas River fromthe tributaries would
depend upon where they were absorbed as to their affect on
the groundwater. |s that a correct interpretation of your
st at ement ?

DR. PRI ESTAF: That the inportance of the tributaries
with regard to recharge, one of the factors is where does
that tributary enter the river?

MS. SCARPACE: Right.

DR PRI ESTAF: That's correct.

M5. SCARPACE: Wuldn't you say that that area that was
just referred to showi ng fluctuations in groundwater
recharge, isn't that near sone nain tributaries, the
Estrella River and --

DR. PRI ESTAF: It nentioned Arroyo Creek.

MS. SCARPACE: Aren't those main tributaries to the
Salinas River -- | mean, yes, to the Salinas River?

DR. PRI ESTAF: They are the two najor tributaries that
conme fromthe east in the Paso Robl es groundwater basin.

M5. SCARPACE: Aren't they |located east of the city of
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Paso Robl es?

DR. PRI ESTAF: Yes.

M5. SCARPACE: So the benefit mainly would be
benefiting San M guel and areas north of those tributaries?

DR. PRI ESTAF: Correct.

MS. SCARPACE: Isn't it also true that the Paso Robles
groundwat er basin isn't just a big |lake, it has various
| evel s of groundwater and slight divisions?

DR. TODD: Yes. The groundwater basin, any groundwater
basin is -- you can think of it as a reservoir. | have used
the term"reservoir," but that doesn't mean it has a flat
surface. Because, obviously, the water is going to be
entering in certain locations where it can have adequate
recharge or where the perneability is sufficient and the
geology is appropriate. Water will go in. And punmping will
occur in another |ocation. So when you see a nap, and there
have been contour naps prepared by the Departnment of Water
Resources, you see the water table fluctuates and noves up
and down, sort of |ike waves, depending on where it is.

The recharge will tend to raise it and the punping wll
tend to lower it down. So that these things will vary, and
what we are concerned about is the anpbunt coming in is
decreasing in conparison to the anpbunt that is going out.
And so the net effect, even with these waves, is that it is

going down. And that is the significance that we have been
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trying to enphasi ze here.
DR SCARPACE: That is all | wanted to ask.
Thank you.
H O BROM: Staff?
---000---
CROSS- EXAM NATION OF THE CI TY OF PASO ROBLES
BY STAFF
M5. MROWKA: | just have one question
Wien | look at Table 2 and | conpare it to Table 3, it
strikes me that the only difference in these tables is that
you have sinply elimnated the years when no spill occurred
for purposes of illustration on Table 3, and so that is the
di fference between the two tables, and then cal cul ated an
average not based on the full historic record, but simly
based on the years when spill did occur
Am | correct in that assunption?

DR PRI ESTAF:. That's correct because there is no

impact in spill years. So they're irrelevant and having
them as part of the average dilutes it -- it gives a credit,
sorry.

M5. MROAKA: | amsorry, that was funny.

DR. PRI ESTAF: It gives credit to mnimzing the inpact
when, in fact, there wouldn't be any inpact there, anyhow.
M5. MROAKA: So there would not be a difference in any

of the other nunbers, other than bottomline average and
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sinmply due to deducting out those years?

DR. PRI ESTAF: The point was to go through Table 1 and
clarify it so that we can see what the FEIR shows in the way
of nunbers.

M5. MROWKA: Thank you.

H O BROM: Jim

MR SUTTON: Dr. Todd, if I might, I would like to get
a clarification on your discussion of the live stream
rel eases that you characterized as a dry channel condition
and you indicated that with the dry channel condition that
the making -- the City nmakes -- actually the County is
responsible for it, but releases are made fromthe damto
conpensate, if you will, for the fact that somewhere at one
of the observation points downstreamthe channel is dry.

Is that correct?

DR. TODD: VYes, that is correct. As |I'msure you know,
there are, | believe, seven different |ocations bel ow the
dam extending on down to the confluence with the Naciniento
Ri ver which are used as sort of reporting points. And if
any one of those seven is dry, water, according to the
agreenment, must be released in terns of the anmount inflow
upstream of the damitself.

So whenever there is water coming as a |live stream
rel ease by definition there is sone portion of the channe

down in the Paso Robles groundwater basin that is dry.
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MR. SUTTON. Let ne set you a hypothetical and
envi si oni ng these seven points as seven consecutive boxes as
in an ice cube tray.

DR. TODD: All right.

MR. SUTTON: And in an ice cube tray you start filling
at one end. It fills up and then it trips over to the next
one and that fills up and stepwi se on down. For purposes of
our analysis here, may we nake an anal ogous assunption
relative to the live streamcondition and the condition of
groundwater in the Salinas River basin; that is, if the
observation is nade at the |ast point, the seventh point
downstream that that is dry, that the other six points
above it, upstreamof it, are wet? May we assune that those
cubes, those sub portions of the groundwater system are, in
fact, full?

DR. TODD: The sinple answer to that is no. And the
basis for it is your seventh point is your nost northern or
downstream point that you are referring to here. There is
water flowing in the other six points, is the assunption
that you are making here. But what happens during that tine
is that water is percolating as it cones down through
there. |If there is sufficient volune com ng through, it
will be percolating in all those other six points going
t hr ough t here.

But it does not necessarily mean that it is conpletely
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full. Renenber, the spills only cone, what is it, about 8
percent of the time. So you have a big slug of water that
conmes down. And for some tine it goes all the way down to
the Nacimento. But the tines we are tal ki ng about here,
it's percolating. And as | pointed out in nmy testinmony,
sone of these are in ternms of thousands of acre-feet a day.
You multiply that out on a monthly basis that we are
tal ki ng about, we are tal ki ng about 40-, 50-, 60,000
acre-feet. W don't get that very often. But in a wet year
we do get that chance to put it in there. The rest of the
time it is still going in. | don't think you can say that
the ice cubes are full upstreamfromthat. It may be on in
the closest area, certainly in the Atascadero area because,
as the FEIR points out, they are conpensated in the wet
years. It does fill up in that sub basin.

When you get down into the big basin, which is nuch
| arger, you are beginning to put water in, and as you cut
off the size of the spills, you are cutting off the distance

it travels and, therefore, the opportunity to put water into

t he ground.
MR. SUTTON. There you are tal king about spill, and
understand that. M hypothesis was the damis not spilling.

There are rel eases com ng out of the dam because the | ast
poi nt of the downstream observati on points was shown to be

dry. The other six points are wet.
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Under those conditions where you are not tal king abo
spill, you are tal king about releases fromthe dam under
those conditions may you assune that the intervening
sections of the groundwater basin are full?

DR. TODD: Again, ny answer is no. | think the way
that coul d happen, just try to think of your hypothetica
terns of real terms, is after a normal year, let's say,

where we have water conming down and there has been spil

wat er and we don't -- do not have any live streamrel ease
then as the spill begins to dry up, let's say we are into
the nonths of April, sonething like this, what happens is

ut

S,

maybe the first one to go dry is an observation point down

n

at San M guel, assuming that is the seventh one. | don't
know t hat exactly. If it is, then water is still flowing in
t here because of have the spill that is taking place. And
that water is infiltrating. |It's soaking into the ground

all the way down through there.

It does not necessarily nean that we have filled up the

whol e reservoir clear to the surface. It takes tine to p
wat er down into the ground.

MR SUTTON:  You also indicated that there are three
reservoir conditions. One, the reservoir is full and it
spilling. | amgoing to put these in a different order
Two, there are no rel eases fromthe dam but you have a

wetted channel, and you said this was two or three nonths
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in rainy season. And three, the live streamconditions were
-- and those are the three categories that you gave.

Isn't there also a fourth condition, and let me define
it for you. | want to get your understanding of the live
stream The reservoir is not full. The project is not
allowed to divert water to storage because it is outside of
their storage season. And they are passing through the
inflow as they are required to do.

Are you including those conditions in your definition
of a live streamrel ease?

DR. TODD: The way that | understand the operation of
t he dam based upon on the FEIR is that we have only those
three possibilities. And those are based upon either there
is nore than enough water so it is spilling or everything is
wet all the way down. So there is no need to do that or
there is no release at all.

MR. SUTTON: Thank you.

H O BROM: Counsel or

Ms. Cahill, do you have any redirect?

---00- - -
REDI RECT EXAM NATI ON OF THE CI TY OF PASO ROBLES
BY MR CAHI LL

M5. CAHILL: Very little. | would just like to start

by following up on M. Sutton's question, and either of you

can answer it.
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Isn't it true that the FEIR and the nodel it presented
di vi ded downstream flow into either live streamrel ease or
spill? 1Is that true?

DR. TODD: The answer is yes.

M5. CAHILL: Is your understanding of the FEIR that the
circunstance that M. Sutton just asked about, where there
was nonspill flow in the sumrer nonths, the purpose of that
nodel i ng have been considered a |live streamrel ease?

DR. TODD: It would have been considered a |ive stream
rel ease, yes.

MS. CAHILL: There is one | would like to follow

Dr. Priestaf, | nmay have misheard or you may have
m sspoken, and | am not sure, when you were being questioned
by Ms. Mowka. | want to nake sure that we had a cl ean
record.

| thought | heard you say there was no inpact in spil
years. Did you say that or intend to say that?

DR. PRI ESTAF: Nonspill years?

M5. CAHILL: Well, tell us again what years -- what
type of years are there no inpacts in.

DR. PRI ESTAF. There are no inpact in years with zero

spill. Did1l get it right that tine?

MS. CAHILL: | think so.

Are there -- is there a possibility there are sone
carryover inpacts, that if you have a reduction in spill one
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year there mght in future years be carryover inmpacts from
that reduction?

DR. TODD: In terns of the amobunts of water being
rel eased?

M5. CAHILL: In terns of storage in the groundwater
basi n.

DR. TODD: The reservoir operation, as it is stated in
the FEIR, it is either spilling or not spilling, in terms of
what is taking place. And on an anal yzed basis the
entitlenent that the city has is to a certain anmount of
water, and they will take, presunably, when they can the
maxi mum amount they are entitled to fromthat. And that
will be on a water year basis because they are allowed 12.4
cfs, I think it is, annually. It is the entitlenent they
have a right to.

M5. CAHILL: Thank you. That is all | have.

H. O BROM: Redirect or recross, M. Slater?

MR. SLATER: No, M. Brown.

H O BROWN. M. Scarpace

M5. SCARPACE: No.

H O BROM: Staff?

You have sone exhi bits?

MS. CAHILL: We would nove Paso Robles Exhibit 1
through 32 as |listed on our exhibit |ist and suppl enented by

Exhibit 32 that is the packet of overheads fromtoday's
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testi mony.

H O BROMN: Are there any objections to the acceptance
of those exhibits into evidence?

MR. SLATER. No objecti on.

M5. SCARPACE: No objection.

H O BROM:. W will accept those exhibits into
evi dence.

Rebuttal ?

And | thank the panel for a |long afternoon and your
participation. And you may be excused.

Any rebuttal, M. Slater?

MR. SLATER: Four questions for two w tnesses, very
qui ckly.

---000---
REBUTTAL TESTI MONY BY THE CITY OF SAN LU S OBl SPO
BY MR, SLATER

MR. SLATER: Pl ease state your name for the record.

MR. HENDERSON:. Gary Henderson.

MR. SLATER: You have in front of you a docunent that
has been referred to as San Luis Obispo Exhibit 18. Can you
briefly explain the origin of the docunent?

MR. HENDERSON: Thi s document was created by
consultants that were hired by the City under ny previous
director, when he was working for the City. These are

contained in our library, in the City offices.
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SLATER. Who was your prior director?
HENDERSON: That was Bill Hetl and.

SLATER. What was his position?

5 2 3 3

HENDERSON: Uilities director

2

SLATER: Is such report prepared in the routine
busi nesses of the City of San Luis Cbispo?

MR. HENDERSON: Yes, it is.

MR. SLATER. Do you maintain custody of that docunent?

MR. HENDERSON: Yes, we do

MR. SLATER: Secondly, have you any information on the
per capita water use by the City of Paso Robles, Tenpleton
and Atascader 0?

MR, HENDERSON: Yes. | contacted some of the
individuals in the North County. The general manager of
Tenpl eton was the first one | contacted about their per
capita use rate

MR. SLATER: \Who did you speak to?

HENDERSON: It was Bill Van Order
SLATER. What is his position?

HENDERSON: He is the general manager.

5 » 3 3

SLATER. What did he tell you?

MR. HENDERSON: \What he did, he gave ne sone nunbers of
their use of different periods in 1998. And based on the
popul ation estimtes for the comunity of Tenpleton, they

are using, last year, about 270 gallons per person per day.
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MR. SLATER. Do you have any information for Paso
Robl es?

MR. HENDERSON:. Yes. | talked with John McCarthy. He
didn't have the exact nunmbers. He thought somewhere on the
order of 250 gallons per person per day. Actually, it is
slightly lower than that. | pulled sone of their -- all of
us supply information to the County annually on our water
use productions. And using that information and conparing
it to the state projections for population in Paso Robl es,
their use has actually fluctuated in the |last three years
bet ween about 205 gal |l ons per person per day up to about 243
gal l ons per person per day.

MR. SLATER. | have no further questions for this
Wi t ness.

H O BROM: Any cross of this witness, Ms. Cahill?

---000---
CROSS- EXAM NATION OF THE CI TY OF SAN LU S OBI SPO
BY THE CI TY OF PASO ROBLES
BY Ms. CAHILL

M5. CAHI LL: M. Henderson, in general, is Paso Robles
hotter in the sumertinme than the city of San Luis Cbi spo?

MR. HENDERSON: Yes, they are.

H O BROWN. M. Scarpace

MS. SCARPACE: No, none.

H O BROM: Any redirect, M. Slater?
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MR, SLATER: No, M. Brown. Last witness is M. Chuck
Hanson.
---000---
REBUTTAL TESTI MONY BY THE CI TY OF SAN LU S OBI SPO
BY MR SLATER

MR. SLATER. Dr. Hanson, could you pl ease state your
nanme for the record.

DR. HANSON. M nane is Charles Howard Hanson.

MR. SLATER. What is your occupation?

DR. HANSON: | am a professional fisheries biologist
and fisheries consultant.

MR. SLATER: | am handing to you what appears to be Sa
Luis Obispo Exhibit Nunmber 6. Could you briefly peruse tha
document .

Does that appear to be a statement of your
qualifications?

DR. HANSON: That is a statement of my qualifications.

MR. SLATER. Can you briefly sumarize -- | mean,
briefly sunmari ze your recent experience regarding
st eel head?

DR. HANSON: | have a Bachelor's and Master's in
fisheries fromthe University of Washington, a Ph.D. in
fisheries fromthe University of California. | have been a
prof essional biologist in the San Francisco Bay, California

area for approximately 23 years, during which tine |I have
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had an opportunity to becone involved in Section 7
consultations directly or indirectly with the U S. Bureau of
Recl amation regardi ng the Sante Ynez River-Bradberry Dam
i ssues; the Reclamation District 108-WIkin Sl ough wi nter
run consultation with the National Mrine Fisheries Service;
the Reclamation District 1004-Princeton Punping Pl ant
consul tation; a nunmber of Bay-Delta projects. As well as
participated in the preparation of habitat conservation
pl ans for fisheries issues under Section 10 of the Federal
Endangered Species Act with Reclamation 108, the Pacific Gas
& Electric Conpany, and | amthe senior project biologist
for preparation of a habitat conservation plan for Arroyo
Grande Creek downstream of Lopez Reservoir in San Luis
oi spo County.

MR SLATER:. | want to be very careful so we expedite
this and Iimt the scope of your testinony here.

Can you -- | will offer a hypothetical which is you
have been here for nost of the testinobny today, correct?

DR HANSON: Correct.

MR SLATER  You are fanmiliar with the Section 7
consul tation process under ESA?

DR. HANSON: | am yes.

MR. SLATER: Could you briefly describe what wll
happen in the event that the Corps elects to transfer the

property to either the County of San Luis Obispo or the Gty
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of San Luis Obispo regarding the existence of nmjor federal
action and the potential for an inpact on steel head?

DR. HANSON: The action agency, in this case the Corps,
woul d eval uate the proposed transfer in terns of its
potential for inpacting |listed species, in this particular
exanpl e steel head. They nay do that as part of direct
internal review of the project or they may al so involve the
federal agency, in this case the National Marine Fisheries
Service, in an informal conference or consultation

They woul d then determ ne whether or not that transfer
of the project had a potential to adversely inpact
steel head. And as a major action, would then file a fornal
request with NVFS for a consultation under Section 7. A
bi ol ogi cal assessment woul d then be prepared, which would
conpile and summari ze information on the project, on the
habitat conditions, on the hydrology, on the life cycle of
steel head and the potential inpacts that may occur froma
variety of factors associated with the project on steel head
popul ati ons.

The National Marine Fisheries Service would then take
t hat biol ogi cal assessnent and additional information that
t hey woul d gat her from various sources and performa review
of that information that would culminate in the issuance of
a draft biological opinion which would then be di scussed

with the action agency, in this case the Corps, and would
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subsequently, finally be finalized as a final biologica

opi nion that would come to specific conclusions with regard
to the inpact of the proposed action as it pertains to

st eel head.

That bi ol ogi cal opinion could cone to a concl usion that
the action would result in no jeopardy to steel head and an
i nci dental take could be issued. The evaluation could comne
to the conclusion that the proposed action would result in
jeopardy to the steel head within the CSU and reasonabl e and
prudent alternatives would be issued as part of the
consul tation process, which would be designed to reduce
those potential inpacts to a non-jeopardy status.

MR. SLATER: In your opinion, is there any prejudice
that woul d be caused to the Section 7 consultant process by
this Board naking a condition of the future expansion a NMFS
consul tation?

DR HANSON: | don't believe that there would be.

MR. SLATER. No further questions of this wtness.

H O BROM:. Cross, M. Cahill?

M5. CAHI LL: No questions.

H O BROMWN. M. Scarpace

MS. SCARPACE: M. Baiocchi will.

---000---
/1

11
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CROSS- EXAM NATION OF THE CITY OF SAN LU S OBI SPO
BY CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY MR BAI OCCH

MR. BAIOCCHI: How you doi ng, Chuck?

DR. HANSON: Good, Bob.

MR. BAIOCCHI: As | recall, you testified at the Santa
Ynez River hearing?

DR. HANSON: | did.

MR, BAICCCHI: W were there.

One silly question or sinple question. Do all life
stages of steel head need water and habitat to survive?

DR. HANSON: Yes, they do.

MR. BAI OCCHI: Thank you.

H O BROM: Redirect.

MR. SLATER: No.

I do have a stipulation to offer CALSPA on the basis of
the conditions and recommendati ons that have been nade by
M. Smith

The City of San Luis Cbispo would like to offer, one,
that any raising project, expansion project, be subject to a
consultation with NMFS, either in the at -- coincident with
the transfer of the damfromfederal ownership to either the
County or the Cty; and, secondly, an offer of best efforts
to try to provide reasonable access to all interested

parties to the gaugi ng and nmeasurenent stations at the dam
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H O BROWN: Thank you, M. Slater

I think that concludes this panel.

Dr. Hanson, thank you

MR MRONKKA: M. Brown, if | nmight clarify one natter
on an exhibit.

M. Slater, when you offered Exhibit 18, which is the
| mpact of Downstream Water Users Live Stream Analysis, did
you intend to offer the entire docunent or just 6-1?

MR, SLATER: | intended to offer the entire docunent.

MR. MROWKA: Thank you.

MR SLATER: | believe Ms. Mowka has the disks of the
nodel .

M5. SCARPACE: W didn't receive a copy.

M5. MRONKA: | have those. | did not know if you
i ncl uded those as an exhibit.

MR. SLATER. | was trying to conply with the request to
produce the disk of the nodel for the various parties. So |
deposited --

MS. MROWKA: | have those

H O BROMN: Those of you who want those disks, get
those from Ms. Mowka. Let's see a show of hands, who wants
a di sk?

There is three; we have three disks.

In closing, before | close this hearing, any other

busi ness to bring before this hearing?

CAPI TOL REPORTERS (916) 923-5447 789



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

M5. CAHILL: M. Brown, | am assuming you will be
setting time for closing briefs.

H O BROM: | amjust about to do that.

M5. CAHILL: Before you do that, may | remnd you that
I amout of the country for the nonth of Novenber, so |
woul d much appreciate it, given sone tine for the
transcripts to cone out anyway, that we have a date no
sooner than md Decenber.

MS. MROWKA: How about Decenber 17th for briefs, and
that is a holiday. | don't know how nuch you want to
intrude into that.

H O BROWN: January what ?

M5. MROWKA: How about January the 7th, Friday.

MS. CAHILL: For?

MR. MROWKA: Reply briefs?

H O BROMN: The parties nmay subnit legal briefs. Six
copies of legal briefs nmust be received by the Board by 4:00
p.m Decenmber 17th. Six copies of any reply briefs nust be
recei ved by the Board by 4:00 p.m, January 7th, year 2000.
A party subnmitting a brief must serve a copy of the brief on
each of the parties required to exchange infornation for
this hearing on those dates.

M5. CAHILL: M. Brown, can we nove it to the follow ng
Monday? |f they come in at 4:00 on Friday, it is not going

to do you rmuch good.
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H O BROM: Gve ne a date.

M5. MROWKA: January the 10th.

H O BROMWN: Decenber the 20th and January the 10th.

This may nake up for sone of the short tine you had,
M. Bai occhi .

We do appreciate your efforts. W knowthat it was a
problem all of you. Time is short. Usually it is
criticized for going too slow. Hopefully, you will find
sonme stock for us for going a little too fast on this one.

The exhibits are all in place.

Any problemw th the exhibits, M. M owka?

M5. MROWKA: No, sir.

H O BROM: The Board will take this matter under
submi ssion. Al persons who participated in this hearing
will be sent notice of the Board's decision of this nmatter
and any forthconi ng Board neeting in which the matter woul d
be consi dered.

I would like to thank all of you for your professional
participation, and we will try and give you the best
deci si on we can.

MR. SLATER. Thank you, M. Brown.

H O BROMN: The hearing is adjourned and record will
close now at 4:00 p.m on January the 10th.

Thank you, all. This hearing is adjourned.

(Hearing adjourned at 5:30 p.m)

CAPI TOL REPORTERS (916) 923-5447



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

REPCRTER S CERTI FI CATE

STATE OF CALIFORNIA )
SS.
COUNTY OF SACRAMENTO )

I, ESTHER F. WATRE, certify that | was the
of ficial Court Reporter for the proceedi ngs naned herein,
and that as such reporter, | reported in verbati mshorthand
writing those proceedings;

That | thereafter caused my shorthand witing to be
reduced to typewiting, and the pages nunbered 525 through
792 herein constitute a conplete, true and correct record of

t he proceedings.

IN WTNESS WHERECF, | have subscribed this certificate

at Sacranento, California, on this 2nd day of Novenmber 1999.

ESTHER F. W ATRE
CSR NO 1564

CAPI TOL REPORTERS (916) 923-5447 792






